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Abstract

In principle, contracts are enforceable mutually beneficial
agreements. In the event of a breach of contract, many national,
supranational, and international legal systems—as well as recent
European harmonization projects on private law—turn to cure
regimes for the furtherance of such (assumed) contractually
generated welfare. Namely, a mandatory Nachfrist-mechanism, a
hierarchy of remedies, and debtor’s (in sales law: Seller’s) rights to
cure—before and after performance date—are normative devices
intended to perform and preserve contracts, employing purportedly
better, more cost-effective remedies for breach. Discussion of the
utility of these legal institutions undisputedly belongs to the debate
on modern contract law.

In this thesis, one of these cure-oriented devices is exhaustively
analyzed: the seller’s right to cure after performance date under
Article 48 CISG'. Whereas according to paragraph (1) the seller—
provided that certain preconditions are met—can impose
subsequent performance on the aggrieved buyer, under paragraphs
(2-4) they can merely offer cure within a period of time, irrespective
of any preconditions.

! Official text available at:

http://www.cisg-online.ch/ _temp/CISG_english.pdf and
https://www.uncitral.org/pdf/english/texts/sales/cisq/\VV1056997-CISG-e-book.pdf
(1) Subject to Article 49, the seller may, even after the date for delivery, remedy
at his own expense any failure to perform his obligations, if he can do so without
unreasonable delay and without causing the buyer unreasonable inconvenience or
uncertainty of reimbursement by the seller of expenses advanced by the buyer.
However, the buyer retains any right to claim damages as provided for in this
Convention.

(2) If the seller requests the buyer to make known whether he will accept
performance and the buyer does not comply with the request within a reasonable
time, the seller may perform within the time indicated in his request. The buyer
may not, during that period of time, resort to any remedy which is inconsistent
with performance by the seller.

(3) A notice by the seller that he will perform within a specified period of time is
assumed to include a request, under the preceding paragraph, that the buyer make
known his decision.

(4) A request or notice by the seller under paragraph (2) or (3) of this Article is
not effective unless received by the buyer.



http://www.cisg-online.ch/__temp/CISG_english.pdf
https://www.uncitral.org/pdf/english/texts/sales/cisg/V1056997-CISG-e-book.pdf

Article 48 CISG’s systematic setting, comparative law framework,
origin, forerunners, preconditions for existence—general and
specific—performance in practice, legal consequences—with
regards to both the breach-of-contract regime and the availability of
other remedies under the CISG—, and economic-behavioural
implications are exegetically analysed. A particular focus is given to
the allocation of contractual risk (see epigraph 3.2.9). Finally,
conclusions are drawn at two levels: one concerning the CISG’s
regime and another related to general Contract law.

Resumen

En principio, los contratos son acuerdos ejecutables mutuamente
beneficiosos. En caso de incumplimiento del contrato, muchos
sistemas juridicos nacionales, supranacionales e internacionales—
asi como los recientes proyectos europeos de armonizacién en
derecho privado—recurren a regimenes de subsanacion para
promover el bienestar que presumiblemente se ha generado con el
contrato. A saber, un mecanismo de un Nachfrist obligatorio, una
jerarquia de remedios y derechos del deudor (en compraventa: del
vendedor) de subsanar—antes y después de la fecha de
cumplimiento—son instrumentos normativos destinados a dar
cumplimiento a los contratos y a preservarlos por medio de
remedios, a priori, econdbmicamente mas eficientes. La discusion
sobre la bondad y utilidad de estas instituciones indudablemente
pertenece al planteamiento de un derecho de contratos moderno.

En esta tesis se analiza exhaustivamente uno de estos instrumentos
de subsanacién: el derecho del vendedor a subsanar después de la
fecha de entrega en virtud del articulo 48 CISG? Mientras que de

2 Texto oficial disponible en:

http://www.cisg-online.ch/ temp/CISG_spanish.pdf y
https://www.uncitral.org/pdf/spanish/texts/sales/cisg/VV1057000-CISG-s.pdf

1) Sin perjuicio de lo dispuesto en el articulo 49, el vendedor podrd, incluso
después de la fecha de entrega, subsanar a su propia costa todo incumplimiento de
sus obligaciones, si puede hacerlo sin una demora excesiva y sin causar al
comprador inconvenientes excesivos o incertidumbre en cuanto al reembolso por
el vendedor de los gastos anticipados por el comprador. No obstante, el
comprador conservard el derecho a exigir la indemnizacién de los dafios y
perjuicios conforme a la presente Convencion.

Vi
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acuerdo con su parrafo (1) el vendedor -reuniendo ciertas
condiciones previas— puede imponer una ulterior ejecucion al
comprador perjudicado; en virtud de los parrafos (2-4), éste
solamente puede ofrecer una subsanacion dentro de un plazo, pero
independientemente de cualquier condicion previa.

Del citado articulo 48 se analizan exegéticamente el entorno
sistematico, el marco en derecho comparado, el origen, los
precursores, las condiciones previas para la existencia—generales y
especificas—, su ejecucion en la practica, las consecuencias
juridicas—en el régimen del incumplimiento del contrato y en la
disponibilidad de otros remedios bajo la Convencion—asi como las
implicaciones econémicas y conductuales. Se hace una contribucion
en relacién con la asignacion del riesgo contractual (véase infra
3.2.9). Finalmente, se extraen conclusiones a dos niveles: uno
enfocado al régimen de la Convencion y otro relativo al Derecho de
contratos en general.

2) Si el vendedor pide al comprador que le haga saber si acepta el cumplimiento y
el comprador no atiende la peticion en un plazo razonable, el vendedor podra
cumplir sus obligaciones en el plazo indicado en su peticion. EI comprador no
podra, antes del vencimiento de ese plazo, ejercitar ningin derecho o accién
incompatible con el cumplimiento por el vendedor de las obligaciones que le
incumban.

3) Cuando el vendedor comunique que cumplird sus obligaciones en un plazo
determinado, se presumira que pide al comprador que le haga saber su decision
conforme al parrafo precedente.

4) La peticion o comunicacion hecha por el vendedor conforme al parrafo 2) o al
parrafo 3) de este articulo no surtird efecto a menos que sea recibida por el
comprador.

vii
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INTRODUCTION. BRIEF EMPIRICAL APPROACH,
THESIS’ STRUCTURE AND METHODOLOGY

The harbor of Hamburg on the river Elbe

In April 2017, the CISG counts 85 Contracting States®, and it is
submitted that it may potentially cover more than 80 per cent of
world’s trade in goods®. Nevertheless, “potentially” is the key
adverb as the CISG is more mentioned than applied—courts use the
CISG as mere interpretation tool—and it is also extensively
excluded by contracting parties from their contracts>.

The reality described above, along with the fact that many arbitral
decisions are not reported, principally justifies the followings
figures regarding enforceability of the CISG. Since 1% January
1988—the date on which the Convention entered into force—to
April 2017, over 2,700 decisions from all over the world have been
reported as relevant case law®.

Data contained in the following page seeks to further depict the
CISG. This data does not focus on enforcement but rather provides
the reader with additional variables that might be relevant in order
to obtain a better understanding about the CISG’s status worldwide.

%See an up-to-date list at:
http://www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.ht
ml

* Schlechtriem/ Schwenzer/ SCHWENZER (2016), Introduction, p. 1.

% See for example in Spanish jurisdiction the following decisions mentioning the
CISG but not applying: Supreme Court 20 July 2006, CISG-online 1801
(involved goods were real estate); Audiencia Provincial Ciudad Real 19
September 2003, CISG-online 1050 (parties’ exclusion under Article 6 CISG).

® Data from Global Sales Law: www.cisg-online.ch/index.cfm?pagelD=29; Cf.
www.cisg.law.pace.edu/cisg/text/casecit.html also including references to ULIS.



http://www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html
http://www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html
http://www.cisg-online.ch/index.cfm?pageID=29
http://www.cisg.law.pace.edu/cisg/text/casecit.html

Fig. 1. CISG’s Contracting States”

Bl Ratified [] Signed, but not ratified

Fig. 2. World’s Distribution of Legal Systems™
H civil Law ]l Common Law [} Others

-

T

*http://www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status_map.html;htt

**http://static.diffen.com/uploadz/thumb/c/c3/legal-systems.jpa/610px-legal-systems.jpg
ps://en.wikipedia.org/wiki/United_Nations_Convention_on_Contracts_for_the_International
Sale of Goods Fig. 4. Leading Exporters in World Merchandise Trade,
Fig. 3. Top Six Jurisdictions on CISG’s Case Law#* 2015 (Billion Dollars; Percentage)~***
Count Figures Count Figures
Jurisdiction Num. Cases Jurisdiction Num. Cases i g Y e
Germany 3d Notherlands 268 China 2275;13.8% Japan 625; 3.8%
China 30 Switzerland 2 USA 1505; 9.1% Netherlands 567;3.4%
Russia 305 United States 183 Germany 1329; 8.1% Rep. of Korea 527;3.2%
semxttn: lww.cisa.law. pace.edu/cisa/text/casecit html ****nttps://www.wto.org/english/res_e/statis_e/wts2016_e/wts2016_e.pdf
p: .Cisg.law.pace. .



http://www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status_map.html
https://en.wikipedia.org/wiki/United_Nations_Convention_on_Contracts_for_the_International_Sale_of_Goods
https://en.wikipedia.org/wiki/United_Nations_Convention_on_Contracts_for_the_International_Sale_of_Goods
https://en.wikipedia.org/wiki/United_Nations_Convention_on_Contracts_for_the_International_Sale_of_Goods
http://www.cisg.law.pace.edu/cisg/text/casecit.html
https://en.wikipedia.org/wiki/Civil_law_(legal_system)
http://static.diffen.com/uploadz/thumb/c/c3/legal-systems.jpg/610px-legal-systems.jpg
https://www.wto.org/english/res_e/statis_e/wts2016_e/wts2016_e.pdf

Among the above-indicated figures on case law concerning CISG’s
application, 708 decisions—representing 26.22% of the total
reported case law—will be highlighted. These are cases involving
the event of a breach of contract by the seller, identified during the
course research by either the general provision on seller’s liability
for breach of contract (Article 45) or by the specific provisions on
buyer’s remedies (Articles 45 to 52).

Article 45

(1) If the seller fails to perform any of his obligations under the contract
or this Convention, the buyer may:

(a) exercise the rights provided in articles 46 to 52;

(b) claim damages as provided in articles 74 to 77.

To address many of these scenarios of breach of contract by the
seller, the Convention includes a Cure Regime’. Thereby, under the
CISG one comes across many provisions which set forth normative
devices, intended on the one hand to pursue performance of
breached contractual obligations for as long as reasonable; yet on
the other hand, designed to eschew non-performance-oriented
remedies—basically, to relegate avoidance of contract as an ultima
ratio default remedy.

Suppose a seller is to deliver 10.000 units of certain goods by July 1.
Upon date, the seller only delivers 9.000 units, and 3.000 are defective.
After buyer gives notice of the lack of conformity—affecting quality and
quantity according to Article 35 CISG—the Convention tends to uphold
that the breaching seller has an opportunity to subsequently deliver 4.000
conforming units if it can do so within a reasonable time®.

Article 34 (seller’s right to cure non-conforming documents prior to
delivery date), Article 37 (seller’s right to cure defects in goods
prematurely delivered), Article 47 (additional period of time for

" See below Ch. I, 1.1.1,c) & 1.1.2. This term is coined to comprise alternative
normative techniques for sequencing the remedies for breach. For instance,
mandatory additional periods of time for performance—under Article 47(1)(b)
CISG or §323 BGB—normative hierarchy of remedies—pursuant to Article 3
Directive 1999/44/EC of the European Parliament and of the Council of May 25"
1999 on certain aspects of the sale of consumer goods and associated guarantees.
Schlechtriem/ Schwenzer/ MULLER-CHEN (2016), Art. 48, p. 764, Para 1;
Vogenauer/ HUBER (2015), pp. 918-919, Paras 1-6; and SIVESAND (2006),
Buyer’s Remedies, p. 115.

8 Adapted from a longer example set forth in DAVIES/ SNYDER (2014), p. 361.



performance fixed by buyer, also known as Nachfrist) and Article
48 (seller’s right to cure after delivery date) are the CISG’s
provisions dealing with the seller’s cure regime.

Furthermore, on the one hand, Articles 71(3) and 72(2) establish that a
potentially breaching seller can adequately assure its future performance
when circumstances might indicate that it will not perform. On the other
hand, Article 62 also lays down an additional period of time, as fixed by
an aggrieved seller, to allow a breaching buyer to subsequently meet its
obligations.

The common functioning of all these normative devices is to
provide—perhaps only potentially, according to Articles 71 and
72—the breaching seller with an extra opportunity to subsequently
fix its failure to perform. This is tantamount to giving performance
to the contract before the buyer asserts its remedies for breach. It
must be stressed, however, that in some events damages are to be
cumulatively claimed under Articles 74-77.

As a result, the common outcome achieved by all of these rules is
that the seller complies with its obligations and gets entitlement to
the purchase price. At the same time, the buyer gets satisfactory
fulfillment of its contractual interests under the terms that it
contracted for, without having to end up involved in expensive and
time-consuming international litigation®.

In numbers, in 181 cases—representing 6.7% of the total reported
case law—the CISG’s provisions on seller’s cure regime indicated
above—namely, Articles 34, 37, 47, and 48—are at issue'®. It is
eye-catching that almost fifty percent (49.16%) of this case law
stems from just three jurisdictions: Germany (37 cases; 20.44%),
China (30 cases; 16.57%) and Switzerland (22 cases; 12.15%).

Furthermore, it is remarkable that in the vast majority of the cases
in which these provisions are triggered, the items involved are
industrial machinery and technical equipment. This aside, one

% As specifically discussed below Ch. IV, 4.2. these seller’s opportunities to carry
out a subsequent performance might have a crucial impact on the notion of breach
of contract and on the availability of remedies for breach to an aggrieved buyer.

10 According to data from http://www.cisg-online.ch/; Cf. 233 cases reported by
http://www.cisg.law.pace.edu/cgi-bin/isearch?DATABASE=cases.
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should not disregard those other cases where raw materials for
production—e.g. steel or chemicals—as well as particular products
for resale—mainly food and clothing—are also regularly at stake.

Focusing on the topic of the present dissertation, the seller’s right to
cure after delivery date under Article 48 might constitute a clear-cut
example of the CISG’s stance on a cure regime. This assumption is
principally derived from the far-reaching legal consequences—as
explained below—that its application entails. This provision gives
the seller a right to impose on the buyer a subsequent cure of any
kind for failure to perform—within some restrictions and as long as
some preconditions are met—even in cases where the delivery date
has already expired.

Article 48(1) reads as follows:

(1) Subject to Article 49, the seller may, even after the time for delivery,
remedy at his own expense any failure to perform his obligations, if he
can do so without unreasonable delay and without causing the buyer
unreasonable inconvenience or uncertainty of reimbursement by the
seller of expenses advanced by the buyer. However, the buyer retains
any right to claim damages as provided for in this Convention.

Article 48(2-4) provides the breaching seller with an opportunity to
cure its failure to perform irrespective of the circumstances and
preconditions given above, which curtail Article 48(1). However, in
these other scenarios the breaching seller cannot impose cure on the
buyer but merely offer it—therefore cure depends upon buyer’s
acceptance—or wait until the buyer fails to give a response to the
seller’s communications regarding cure within a reasonable time.
This is phrased in the following terms:

(2) If the seller requests the buyer to make known whether he will accept
performance and the buyer does not comply with the request within a
reasonable time, the seller may perform within the time indicated in his
request. The buyer may not, during that period of time, resort to any
remedy which is inconsistent with performance by the seller.

(3) A notice by the seller that he will perform within a specified period
of time is assumed to include a request, under the preceding paragraph,
that the buyer make known his decision.

(4) A request or notice by the seller under paragraph (2) or (3) of this
Article is not effective unless received by the buyer.



Even though the provision on seller’s cure is systematically placed
among buyer’s remedies for breach of contract (Articles 45-52),
such a subsequent opportunity to fix the breach pursuant to Article
48 is vested as a seller’s right'’. As a result, this rule is assumed to
strike a balance between parties’ interests by tempering the range of
remedies for breach available to an aggrieved buyer.

Wherever the cure after delivery date is successfully conducted by
the seller, the aggrieved buyer receives performance in the terms
that it contracted for—as long as, assumedly, it is still in its
interest—plus compensation of non-curable damages if needed. The
seller can avoid the economic waste—and probably also the overall
waste in terms of welfare—that would have been caused had the
buyer resorted to a different remedy—e.g. declaration of avoidance.

In numbers, since 1% January 1988, the seller’s right to cure under
Article 48 is the provision at issue in 56 decisions. It amounts to
2.07% of the total reported relevant case law on CISG as well as to
30.94% of that regarding the specific case law on the seller’s cure
regime. Germany is the country with the most litigation on this
topic (10 cases; 17.86%), followed by China (9 cases; 16.07%),
Switzerland (6 cases; 10.71%) Austria (4 cases; 7.14%), and the
Netherlands (4 cases; 7.14%).

As to the type of goods at stake under Article 48 CISG, the most
frequent items are machines, technical equipment, and tools—which
total up to 25 cases amounting to almost fifty percent of the case
law on Article 48 (44.64%). Mirroring the above-presented data,
fabrics, and foods—counting, respectively, 8 cases (14.29%) and 7
cases (12.5%)—are also to be taken into consideration.

- Dissertation Structure, Contents, and Methodology

1 MAK (2009), pp. 56-57, preliminary stating that: “[o]ther two [buyer’s right to
ask seller for specific performance and seller’s right to cure] have an overlap with
the rights category”; SCHMIDT-KESSEL (2009), p. 84 also referring to the idea of
einheitliches Forderungsrecht.

12 Arguably, these are the types of goods more closely related with Article 3’s
scope of application: “[cJontracts for the supply of goods to be manufactured or
produced are to be considered sales [...]”.



After providing the reader with data about the CISG, briefly outline
the seller’s right to cure under Article 48 and empirically pinpoint
its global application so far; a comparative legal study is thus
undertaken in the first part of chapter one.

This analysis, however, starts with a short systematic approach to
Article 48 aimed at locating this provision within the Convention
itself. It mainly comprises the breach-of-contract regime, remedial
system—focusing on the CISG’s cure regime—and the correlated
underlying principles.

This preliminary outline is then used as a blueprint to furnish a
comparative legal framework, which will bring together and analyse
different approaches to the cure regime for breach of contract—
including seller’s rights to cure, additional periods of time for
performance and hierarchy of remedies—found in disparate legal
systems. This analysis is mainly aimed at depicting their basic
features as well as highlighting their differences with respect to
Article 48 CISG and the Convention’s regime. Likewise, in some
instances, the analysis will present interpretations of certain notions
and chart the interplay of these provisions with the notion of
fundamental—i.e. material—breach.

In so doing, the comparative analysis takes into account a triad of
normative sources: Common law, Civil law and Consumer law.
Accordingly, it deals with either domestic laws—principally, the
seller’s right to cure under §2-508 US Uniform Commercial Code
and its comparison with the English SGA, the German
Nachfristsetzung under 88323, and 437(2) BGB—and the hierarchy
of performance-oriented remedies built by Article 3 Directive
1999/44/EC of the European Parliament and of the Council of 25"
May 1999 on certain aspects of the sale of consumer goods and
associated guarantees.

Finally, some developments are presented on the CISG’s impact on
the furtherance of cure regimes worldwide, in particular, of the
seller’s right to cure after time for performance. First of all, special
attention is brought to Article 7.1.4 UNIDROIT Principles of
International Commercial Contracts (PICC) which, although
comprising a genuine seller’s right to cure after delivery date,



adopts an approach to its consequences on breach-of-contract and
on the remedial system that strongly deviates from the CISG.

The impact of the Convention’s cure regime built upon the seller’s
right to cure after the date for delivery is further exemplified by
analyzing some provisions laid down in scholarly European projects
for harmonization of private law, namely, the Principles of
European Contract Law (PECL) and the Draft Common Frame of
Reference (DCFR). Last but not least, an impact can also be noticed
on modernized national contract laws.

After the comparative legal analysis, the first chapter of this thesis
concludes by taking a historical approach to Article 48 CISG. It is
not only focused on locating and putting its origin into context, but
also on its legislative forerunners. In this regard, reference to the US
Uniform Commercial Code is unavoidable. Accurately tracking the
tortuous drafting process of the seller’s right to cure finally
enshrined in Article 48 CISG will give a better understanding of the
controversial aspects that this provision entails.

After the first chapter, this doctoral work will move on to an
exegetical analysis of Article 48 split into three chapters.

In the second chapter the necessary requirements for the existence
of the seller’s right to cure are presented and classified into two
categories: General and Specific Preconditions. The former gathers
those circumstances that are to be met for the feasibility of seller’s
cure; that is, the existence of a remediable failure to perform after
the date for delivery. The parties’ agreements on the seller’s right to
cure as well as the main obligations to which the seller can be held
under a contract governed by the CISG are of particular importance.

The latter category of preconditions—namely specific ones—refers
to Article 48(1)’s clauses on reasonableness of delay in
performance, inconveniences caused to the buyer and uncertainty of
reimbursement. Consistently with the standard of reasonableness,
which imposes the need to conduct assessment on a case-by-case
basis, the specific preconditions for the existence of the seller’s
right to cure under Article 48(1) are principally analyzed by means
of case law. Particularly conspicuous is the discussion and
interpretation of the notion of unreasonable delay, which here is



brought in line with the concept of fundamental breach under
Article 25 CISG.

The third chapter is concerned with the practical performance of the
seller’s right to cure. Firstly, on the one hand, the communication
regime laid down in Article 48 is discussed by pointing out its
fundamental relevance and goals. In doing so, one must be aware
that Article 48(2-4) CISG opens the door for the application of the
seller’s right to cure to cases of fundamental breach where, under
Article 48(1), it would have been impossible.

On the other hand, the first part of this third chapter also bears the
purpose of identifying problematic scenarios of miscommunication
between the parties that might not be straightforwardly addressed
by the default regime for notices articulated under the Convention.

The second part of the third chapter focuses on the practical
performance of Article 48. The first step is to identify the extent,
content and means that seller’s cure might adopt. The second step is
to determine further relevant strands for seller’s cure: how many
attempts to cure should the seller be able to conduct before this
amounts to unreasonable inconveniences; which is the party that
must/can carry the subsequent cure out; which party chooses the
means of cure, and which party has to pay for it.

Likewise, it is imperative to determine where the cure must/can be
performed and to analyse the buyer’s cooperation in the cure’s
performance. In addition, a particular focus is given to the
allocation of risk of loss and of damage to the goods while cure is
being performed by the seller or a third party on its behalf.

The fourth chapter broadly deals with the impact of the seller’s right
to cure under Article 48 on other areas of the CISG, principally the
breach-of-contract regime and remedial system. The discussion—
bearing a striking difference to the UNIDROIT Principles—is
basically triggered by the opening wording of Article 48(1) CISG:
“[s]ubject to”.

On the one hand, the significance the seller’s right to cure under
Avrticle 48 should have as a yardstick to determine the curability—
on which the notion of fundamental breach under the Convention is



based—of an established failure to perform is considered
thoroughly.

Conspicuously, intensity of breach is examined in accordance with
the notion of Article 25 (fundamental breach), upon which
application of Article 49(1) (avoidance of contract) ultimately
hinges.

On the other hand, the seller’s right to cure under Article 48 is
rigorously contrasted with every single remedy—arising out of a
breach of contract—to which buyer might be entitled under the
CISG’s remedial system.

The seller’s right to cure is therefore squared off with: fixed sums
agreed by parties; the buyer’s right to ask for specific performance
(Article 46); an additional period of time fixed by buyer—i.e.
Nachfrist—(Article 47); the buyer’s right to declare the contract
avoided (Article 49); a reduction of the purchase price (Article 50);
the construed buyer’s right to withhold its own performance; and
other buyer’s specific rights to reject tenders of non-conforming
performance (Article 52).

Last but not least, in the last part of the fourth chapter, several
topics in the economics of the seller’s right to cure after the date for
performance are discussed, and some of its behavioural
consequences as well. Also, a criticism is pointed out with reference
to the circularity that the seller’s right to cure under Article 48(1)
CISG and the notion of fundamental breach might create.

All in all, this dissertation closes with some final remarks, which
are presented at a two-tier fork. This is a result of the exegetical
analysis of the Convention’s provision combined with the
experience of the comparative legal study.
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CHAPTER 1. COMPARATIVE LEGAL STUDY AND
HISTORICAL APPROACH TO THE SELLER’S
RIGHT TO CURE UNDER ARTICLE 48 CISG

1.1 Comparative Legal Study

An up-to-date an accurate study of the seller’s right to cure under
Article 48 CISG must take into consideration the comparative legal
context. For the sake of a more understandable analysis, before
moving on to the examination of specific rules worth comparing
with the provision at issue—as well as with the CISG’s cure
regime—some foundations of the Convention are presented.

These basic hallmarks of the CISG set a background against which
to conduct a comparative legal analysis that will encompass, among
others: domestic laws—both from the Civil and Common law
traditions; European law on sales of consumer goods; international
sets of Uniform rules for commercial contracts; and two projects for
the harmonization of contract law in Europe. This overview of
comparative law closes by highlighting some further global
influences and imprints of the CISG on the modernization of
national or supranational legislations.

1.1.1 Blueprint: Preliminary Systematic Remarks on the
Seller’s Right to Cure under Article 48 within the CISG’s
Breach-of-Contract and Remedial Systems

a) CISG’s Unitarian approach to Breach-of-Contract

The drafters of the CISG adopted a Unitarian regime that
approaches to the concept of breach of contract by means of a basic
all-embracing notion: Failure to Perform*.

Hence, it is worth noting that this concept of failure to perform
found under the CISG drastically differs from many of those set
forth in domestic laws. For instance, it neither depends upon an ex
ante classification of contractual terms into conditions and

13 See below Ch. 11, 2.1.2.
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warranties, as would be the case under English law—in particular,
under the SGA—nor upon the civil law triad of: Nichtleistung (total
failure to perform), Spatleistung (delay) and Schlechtleistung
(wrong performance, i.e. non-conforming tender of performance)“.

Furthermore, the second main characteristic of the CISG’s approach
to breach-of-contract is that it sticks with a Non-Fault Principle. As
a result, legal consequences arising out of the promisor’s failure to
perform—namely liability for breach of contract—are triggered
irrespective of any subjective criterion of imputation®®.

This simplified scheme of breach-of-contract is thus broad and
homogeneous enough to cover all kinds of possible deviations from
the agreed contractual plan—basically, non-performances and non-
conforming tenders of performance®®. It results, in words of Prof.
Fountoulakis, in a system that is no longer focused on the particular
origin of the breach occurring but rather on its consequences®”’.

Despite the above-stated simplicity of an approach to breach-of-
contract based largely on homogeneity, its legal consequences are
not uniformly triggered for all events of breach. In particular, the
availability of certain remedies for breach to the aggrieved party
crucially depends upon the intensity’® of the failure to perform
occurring.

1 SCHWENZER (2016) OR AT, p. 446, Para 60.02.

1> Schlechtriem/ Schwenzer/ MULLER-CHEN (2016), Art. 45, p. 723, Para 8. This
approach to breach of contract has been openly welcomed by the followers of the
CISG. Cf., however, with national laws that openly advocate for fault-principle
applying to non-performance of obligations. As a salient example, in Spanish law,
see BADOsA (1987), p. 247, footnote 18 who phrases as follows:
“[ilncumplimiento como infracciéon obligacional causa material de los dafios y
culpa o dolo como fundamento de responsabilidad” (emphasis added).

18 Schlechtriem/ Schwenzer/ MULLER-CHEN (2016), Art. 45, p. 722, Para 5; see
also e.g. Schlechtriem/ Schwenzer/ SCHWENZER (2016), Art. 79, pp. 1130, 1148-
1149, Paras 5, 50; SCHWENZER/ HACHEM/ KEE (2012), p. 714, Para 47.24; and
LuBBE (2004), pp. 446, 449-450. In the case law see Tribunale di Forli 11
December 2008, CISG-online 1788 which states: “[d]oes not differentiate among
several types of breach, e.g. non-delivery, non-payment, impossibility to perform,
delay, or others, but encapsulates a unique concept of breach” (emphasis added).
Y FOUNTOULAKIS (2011), p. 8.

'8 For all, clearly, SCHWENZER (2016) OR AT, p. 450, Para 60.04: “[m]oderne
Kodifikationen —wie inshesondere das CISG— bauen demgegenuber auf einem
grundsatzlich einheitlichen leistungsstérungstatbestand auf. Die Art der
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Under the CISG, this intensity is referred as Fundamentality. The
CISG then turns to one key and structural concept as yardstick for
the determination of such intensity: the notion of fundamental
breach within the meaning of Article 25"

A breach of contract committed by one of the parties is fundamental if it
results in such detriment to the other party as substantially to deprive
him of what he is entitled to expect under the contract, unless the party
in breach did not foresee and a reasonable person of the same kind in the
same circumstances would not have foreseen such a result.

As indicated, the Fundamental Breach Doctrine?® constitutes the
central test to gauge the intensity of a failure to perform and, as a
result, to structure the entire CISG’s remedial system for breach of
contract. Particularly, it curtails the availability of certain remedies;
namely avoidance of the contract—under Articles 49(1)(a),
64(1)(a)—and replacement of non-conforming goods—under
Article 46(2). As its systematic position under the heading of
general provisions already hints, it must be a notion steadily
interpreted throughout the entire application of the CISG.

Namely, besides above-mentioned Articles 46, 49 and 64
“fundamental breach” further appears under Articles 51(2) (partial
performance), 70 (relationship between passing of risk and buyer’s
remedies on account of a seller’s fundamental breach), 72(1)
(anticipatory breach) and 73(1)(2) (instalment contracts).

Fundamental breach is a notion defined in open terms, resulting in
its dynamism and complexity, and which has to be determined on a
case-by-case basis. It means that when deciding whether a breach
occurring falls into the category of fundamental breach, judges and
adjudicators have to principally take into account those particular
circumstances of the given case®’.

Gléubigerin zur Verfugung stehenden Rechtshehelfe hangt nicht von der Ursache
der Leistungsstérung, sondern von deren Intensitét ab”.

19 SCHWENZER/ HACHEM/ KEE (2012), p. 737, Para 47.111; Ferrari et al/ GARRO
(2004), Draft Digest, pp. 362-363 and YOVEL (2007), pp. 398-399.

%0 Coining this term, see for example, Vogenauer/ HUBER (2015), p. 918, Para 3.
21 LookoFsKY (2012), Understanding the CISG, p. 112-114. See also ZIEGEL
(1984), Remedial Provisions, p. 12; and LUBBE (2004), pp. 451, 471 who uses the
expression of “[s]lippery nature of CISG’s doctrine of Unitarian Breach”.
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Firstly, the contractual stipulations that may expressly characterize the
importance that performance of a particular obligation is to have for the
promisee—for instance because time has been determined as of essence
of the contract??. Secondly, judges and adjudicators face important
challenges as to the interpretation of the CISG’s default rule®®. Among
others: it has to be assessed what constitutes a “substantial deprivation of
the expectations” that the aggrieved party was entitled to have according
to the contract or whether the breaching party should or could have
“foreseen that result”.

What is more, regarding the topic of the present dissertation, it has
to be evaluated what the role of the seller’s right to cure—pursuant
to Article 48(1)—is in the determination of a fundamental breach
within the meaning of Article 25 CISG. Only in this way can the
discussion about the interplay between the seller’s right to cure and
the buyer’s right to avoid the contract under Article 49(1)(a) (which
the opening wording of Article 48(1), “subject to”, gave rise to) be
clarified®”.

However, as indicated, the Fundamental Breach Doctrine does not
suffice to give an adequate response to all scenarios of breach of
contract. Consequently, the Convention also recognizes, in the
limited instances of non-deliveries, a Nachfrist-mechanism to allow
the buyer to declare the contract avoided under Articles 47(1),
49(1)(b):

Article 47

(1) The buyer may fix an additional period of time of reasonable length
for performance by the seller of his obligations.

Article 49

(1) The buyer may declare the contract avoided:

[...]

(b) in case of non-delivery, if the seller does not deliver the goods within
the additional period of time fixed by the buyer in accordance with

22 Schlechtriem/ Schwenzer/ SCHROETER (2016), Art. 25, p. 418, Para 2.

2% LuBBE (2004), p. 446 and LURGER (2001), p. 102 who empathize that Article
25’s vague definition of the concept of fundamental breach generates a lack of
legal certainty to the parties.

?In this regard, see below Ch. I, 1.1.3.a) for some differences with the regime
laid down under Article 7.1.4 and 7.3.1(1) UNIDROIT Principles.
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paragraph (1) of Article 47 or declares that he will not deliver within the
period so fixed.

As we have seen, according to these rules, if a non-delivery has
occurred®—provided that it does not immediately amount to a
fundamental breach because, for example, the time for performance
was stipulated of the essence—the aggrieved buyer might
nevertheless be entitled to declare the contract avoided. The
requirement is that the seller does not subsequently perform within
a reasonable period of time previously fixed by the buyer. This
alternative technique for avoidance finds comparable rules in the
Nachfristsetzung under §§323 and 437(2) BGB™.

Criticism of the Nachfrist-mechanism may derive from the fact that it
imposes the need to classify at least one kind of breach of contract:
remediable non-deliveries of goods—in other words, non-fundamental
delays in delivery. Thus, the Nachfrist-mechanism might challenge the
previous statement about the simplicity—based on homogeneity—of the
CISG’s Unitarian approach to breach-of-contract®’.

b) Buyer’s Set of Remedies for Breach of Contract under
the CISG

Remedies for breach of contract constitute one of the core issues of
the contract law. Their relevance must be taken into account from

% In case of any failure to perform other than non-delivery, the expiration of an
additional period of time fixed by the aggrieved buyer under Article 47(1) does
not automatically upgrade the established breach up to the category of
fundamental within the meaning of Article 25. HONNOLD/ FLECHTNER (2009), p.
423, Para 291; and Schlechtriem/ Schwenzer/ SCHROETER (2016), Art. 25, p. 422,
Para 10. It constitutes a conspicuous difference between ULIS’ and CISG’s
regimes as noted in CISG-AC Opinion no 5, p. 3 Para 3.2. See also
SCHLECHTRIEM/ P. BUTLER (2009), UN Law, p. 143, Para 188 in the following
words: “[ulnlike Article 44(2) ULIS, the CISG does not allow avoidance if the
buyer unsuccessfully grants an additional time period to remedy any defects of
the goods”.

?® See below Ch. I, 1.1.2.h).

2" Schlechtriem/ Schwenzer/ MULLER-CHEN (2016), Art. 45, p. 722, Para 5 who
phrases this assumed criticism as follows: “[nJotwithstanding the fact that any
breach [...] in principle triggers the remedies enumerated in Articles 45(1) and/or
61(1) regardless of the type of breach of contract, the various types of
performance failures cannot be ignored entirely in the remedy system”.
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both: ex ante and ex post viewpoints®®. In this regard, CISG’s
regime for international sales of goods is not an exception®.

According to Part Il of the Convention (Sale of Goods) and in
particular Chapter Il: Obligations of the Seller and Section IlI:
Remedies for Breach of Contract by the Seller, if the seller fails to
perform one of its contractual obligations and as a consequence
commits a breach of contract, the buyer is entitled to resort to a
range of rights pursuant to Article 45°°:

(1) If the seller fails to perform any of his obligations under the contract
or this Convention, the buyer may:

(a) exercise the rights provided in Articles 46 to 52;

(b) claim damages as provided in Articles 74 to 77.

Through the all-embracing term “remedies for breach of contract by
the seller” adopted by the CISG, it is implied that the Convention
only expressly provides an aggrieved buyer with four remedies:
right to require performance (Article 46), to avoid the contract
(Article 49), to claim a reduction in price (Article 50), and to claim
for damages (Articles 74-77)*,

Other default rules under Articles 47 (fixing supplementary time for
performance), 51 (remedies in events of partial performance) and 52
(buyer’s rights to reject premature delivery or delivery of more than
the contractually agreed quantity) are merely complementary in
nature®2. This latter category is where the seller’s right to cure after
performance date (Article 48) is comprised.

%8 See an appealing chapter in FARNSWORTH (2007), The Legal Analyst, pp. 3-12;
HERMALIN/ KATZ/ CRASWELL (2007), p. 99.

2% Schlechtriem/ Schwenzer/ FERRARI (2013), 6. Aufl., Art. 4, p. 106, Para 10;
SCHLECHTRIEM/ P. BUTLER (2009), UN Law, p. 92, Para 102 who refers to
remedies in the following terms: “[...] which are, so to speak, the backbone of the
CISG and define the legal status of the parties”.

% It has been submitted that CISG’s default remedies available to an aggrieved
buyer depict the achievement of a compromise solution between the drafters of
the Convention, which came from countries of either common law and civil law
traditions, ZIEGEL (1984), Remedial Provisions, p. 3; KATz (2006), p. 378; and
LOOKOFSKY (2012), Understanding the CISG, p. 103.

31 Schlechtriem/ Schwenzer/ SCHWENZER (2016), Art. 74, p. 1060, Para 10.

%2 Schlechtriem/ Schwenzer/ MULLER-CHEN (2016), Art. 45, p. 725, Para 11.

16



Focusing on the Convention’s remedial system for breach of
contract available to a buyer, it must be noted that the list proffered
by Article 45 CISG is not self-sustaining. The first feature is that all
of the buyer’s remedies are dipositive; thus, all of them can either
be varied or excluded by virtue of a parties’ agreement as expressly
stated in Article 6**:

The parties may exclude the application of this Convention or, subject to
Article 12, derogate from or vary the effect of any of its provisions.

Likewise, new remedies can also be introduced into the contract by
parties’ agreement. In this regard, clear-cut examples are: fixed
sums stipulated by the parties to either ex ante liquidate damages or
to supplementarily penalize the breach of contract®, as well as
additional contract-based buyer’s rights to reject non-conforming
tenders of performance.

As a result, for the sake of providing the reader with a more
complete framework to analyze the seller’s right to cure after
performance date under Article 48 within the Convention default
remedial system, the following buyer’s rights—gathered under the
notion of Remedies according to the CISG’s nomenclature—will be
considered in the present dissertation:

e Damages, which includes the buyer’s cure by itself and fixed sums
payable upon breach of contract.

e Buyer’s right to ask for cure, in particular, replacement and repair of
non-conforming goods.

e Buyer’s right to fix an additional period of time for performance
(Nachfrist).

e Buyer’s right to declare the contract avoided due to a fundamental
breach or after a futile expiration of a Nachfrist.

¢ Reduction of the purchase price.

e Buyer’s rights to withhold own performance.

e  Specific buyer’s rights to reject non-conforming tenders of performance.

% Schlechtriem/ Schwenzer/ MULLER-CHEN (2016), Art. 45, p. 734, Para 36;
LOOKOFsSKY (2012), Understanding the CISG, p. 101 who stresses the fact that
the validity of such agreements is subject to the applicable domestic law.
Extensively, see below Ch. II, 2.1.1.

3 Audiencia Provincial Madrid 18 October 2007, CISG-online 2082.
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To further illustrate the buyer’s remedies for breach of contract, a
second feature of the CISG’s remedial system is to be highlighted.
It must be noticed that the Convention places all remedies for
breach of contract on an Equal Footing Basis, which means that, a
priori, there is no remedy taking preference over others®. On one
hand, consistent with the above-explained Unitarian approach to
breach-of-contract, the precise type of breach occurring does not
matter. Generally speaking, total non-performance, delay or
delivery of non-conforming goods—as deviations from the plan
agreed under the contract—might trigger the exact same remedies in
favor of an aggrieved buyer®.

On the other hand, as indicated above, the rightful exercise of some
of these remedies—namely, replacement of goods (Article 46(2))
and avoidance of the contract (Article 49(1)(a))—is only possible
upon  qualified—i.e.  fundamental—failures to  perform.
Accordingly, despite the equal footing basis on which the buyer’s
remedies are assumed to be displayed, it is also true that the CISG’s
remedial system splits availability of remedies into two spheres: an
unrestricted one—aimed at all breaches including non-fundamental
and fundamental ones—and a restricted one, in which certain
remedies only become available after the fundamentality of the
breach in question is established.

The third feature to be outlined concerning the CISG’s set of
remedies for an aggrieved buyer is that the promisor can—as long
as preconditions for each of them are met—freely choose among the
available remedies. However, the buyer cannot cumulatively assert
some of these remedies whose consequences are incompatible. Only
damages can be rightfully combined with other remedies, provided

% SCHWENZER/ HACHEM/ KEE (2012), p. 533, Para 41.03. Cf—as will be
presented in epigraph 1.1.2.c)—this clearly differs from the hierarchy of remedies
coined by Article 3(3) Directive 1999/44/EC of the European Parliament and of
the Council of May 25" 1999 on certain aspects of the sale of consumer goods
and associated guarantees, which reads:
(3) In the first place, the consumer may require the seller to repair the goods or he may
require the seller to replace them, in either case free of charge, unless this is impossible
or disproportionate (emphasis added).
% However, it is true that some remedies are only triggered by certain non-
performances, for example, price reduction—under Article 50—is only applicable
to non-conformities in the purchased goods, SCHLECHTRIEM/ SCHROETER (2016),
Int. UN-Kaufrecht, p. 209, Para 446.
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that their scope is accordingly adjusted. Reductions in the amount
of damages are justified because a damages award can never lead to
overcompensation of the aggrieved buyer®’.

Furthermore, all the above consideration of the CISG’s remedial
systems must be related to another consideration stemming from the
very practical exercise of remedies. The CISG provides neither
remedies with ipso facto effects nor requires a judicial declaration
for the effective exercise of a remedy. The CISG only requires that
the aggrieved promisee (here the buyer) gives notice to its counter-
party for the lawfully exercise of its rights arising out of the breach.
For instance, it is submitted that the CISG requires a buyer’s
declaration of set-off®,

Finally, it is significant to stress the general principle of Preemption
as regards the CISG’s remedies for breach of contract, derived from
Article 4, sentence 1 and Article 7. Concerning the breach-of-
contract regime and its resultant remedial system, the Convention
has sufficient exclusivity®®, as well as general principles specific
enou%h, as to build rules that allow an adjudicator to fill possible
gaps™.

Gap-filling could be relevant, for example, should the existing remedies
for breach of contract not expressly address the circumstances of a given
case, or wherever the Convention’s rules on breach of contract do not
fully address the specific features of a peculiar breached obligation, for
instance, those of supply of services.

Wherever the issues arising from a dispute fall within the scope of
the Convention’s remedial system, an aggrieved buyer cannot

%7 Schlechtriem/ Schwenzer/ SCHWENZER (2016), Art. 74, p. 1060, Para 10;
Schlechtriem/ Schwenzer/ MULLER-CHEN (2016), Art. 45, pp. 725, 730 Paras 12,
25; HONNOLD/ FLECHTNER (2009), pp. 405-406, Para 277; FOUNTOULAKIS
(2011), p. 11; and LOOKOFSKY (2012), Understanding the CISG, p. 102.

% Schlechtriem/ Schwenzer/ SCHWENZER/ HACHEM (2016), Art. 7, pp. 133-134,
135, Paras 30, 33: “[...] rights of one party only take effect if that party gives
notice to the other party of making use of its right”.

% Schlechtriem/ Schwenzer/ MULLER-CHEN (2016), Art. 45, pp. 732-733 Paras
30-32 stating in the latter: “[t]he general principle is that exclusivity of uniform
law is to be assumed”.

*0 Schlechtriem/ Schwenzer/ SCHWENZER/ HACHEM (2016), Art. 7, pp. 133-134,
Para 30.
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assert, in addition or instead of its rights under Article 45(1) CISG,
further rights that it may derive from the domestic contract law.
Specifically, as a matter of principle, and to the extent that a
controversy is ruled or falls within the CISG’s scope of application,
the buyer cannot turn to rules governing the breach of contract or
the remedies based on domestic law**.

¢) The Seller’s Right to Cure After the Date for Delivery
as Regards the CISG’s Cure Regime and Underlying
Principles

The CISG comprises some default rules that sequence the remedies
for breach of contract®, which, arguably, lead to a Cure Regime.
This regime pursues two main goals:

On the one hand, to foster performance of contract under its agreed
terms in order to uphold what parties contracted for—insofar as it is
in tune with the remaining interests of the aggrieved promisor (here
the buyer) into the contract®. On the other hand, to divest
assumedly less cost-effective remedies for breach of contract (in

' SCHLECHTRIEM/ SCHROETER (2016), Int. UN-Kaufrecht, p. 210, Para 448
stresses this solution for non-conformity of the goods: “[a]ndererseits miissen
auch dem Kaufer gunstige nationale Regeln, etwa Vorschriften tber zusétzliche
Rechtsbehelfe, ausgeschlossen sein”. Schlechtriem/ Schwenzer/ SCHWENZER/
HACHEM (2016), Art. 4, p. 81, Para 19; Schlechtriem/ Schwenzer/ MULLER-CHEN
(2016), Art. 45, p. 733, Para 32; SCHWENZER (2007), p. 421, HONNOLD/
FLECHTNER (2009), p. 406, Para 278 and SCHLECHTRIEM/ P. BUTLER (2009), UN
Law, p. 138; but Cf. LOOKOFSKY (2012), Understanding the CISG, p. 115.

Not dealt with in this thesis is the controversy about to what extent the CISG’s
remedial system is compatible with further remedies stemming from other areas
of domestic contract and tort laws. For instance, claims arising out of validity
issues, which are left out by Article 4(a) CISG, claims for culpa in contrahendo,
and contractual claims for personal death and injuries assumedly excluded under
Article 5. See SCHLECHTRIEM/ SCHROETER (2016), Int. UN-Kaufrecht, pp. 84,
210, Paras 169, 448; Schlechtriem/ Schwenzer/ SCHROETER (2016), Intro to Arts.
14-24, pp. 256-260, Paras 66-74; Schlechtriem/ Schwenzer/ MULLER-CHEN
(2016), Art. 45, p. 733, Para 32; and Schlechtriem/ Schwenzer/ SCHWENZER/
HACHEM (2016), Art. 4, pp. 80-81, Para 18, Art. 5, p. 733, Para 4. For all
Schlechtriem/ Schwenzer/ FERRARI (2013), 6. Aufl., Art. 4, p. 112, Para 22 who
coins a test based upon: “[flunktional &quivalente Losung”.

*2 See for the concept FRIEHE/ TROGER (2010), pp. 161, 182.

*% Staudinger/ U. MAGNUS (2013), Art. 48, Para 3.
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economic terms and as regards the contractually generated
welfare)—mainly, avoidance of contract*.

First of all, the Convention sets forth, under its Articles 34, 37 and
48, three genuine seller’s rights to cure. Differences between these
provisions depend upon the nature of the failure to perform as well
as whether the date for delivery has expired or not*®.

Article 34

[...] If the seller has handed over documents before that time, he may, up
to that time, cure any lack of conformity [...].

Article 37

If the seller has delivered goods before the date for delivery, he may, up
to that time, deliver any missing part or make up any deficiency [...].

Furthermore, as indicated above, pursuant to Article 47(1), an
aggrieved buyer may fix an additional period of time of reasonable
length—the Nachfrist or délai supplémentaire—which allows the
breaching seller to subsequently perform its obligations*®. In
practice, this extra time grants the seller an opportunity to cure®’.

Article 47

(1) The buyer may fix an additional period of time of reasonable length
for performance by the seller of his obligations.

* Schlechtriem/ Schwenzer/ WIDMER LUCHINGER (2016), Art. 34, p. 587 Para 10;
Schlechtriem/ Schwenzer/ SCHWENZER (2016), Art. 37, pp. 629, 630 Paras 2, 5:
“[t]he CISG adopts the principle that the contract should continue in existence
wherever possible; the right to avoid the contract is accordingly restricted to cases
of fundamental breach of contract”; and Schlechtriem/ Schwenzer/ MULLER-
CHEN (2016), Art. 45, p. 764, Para 1: “[a]rticle 48 CISG, in conjunction with
Articles 34 and 37, constitute a cure regime that puts the seller in a strong
position [...]”.

** See below, 2.1.2.h).

*® P, HUBER (2006), Comparative Sales Law, pp. 962-963 stresses that the seller’s
right to cure and the Nachfrist are closely related, but they start from a different
angle; MAK (2009), p. 175 refers to: “[t]he crucial distinction is that Nachfrist
will only apply at the discretion of the buyer —he is not obliged to set an extra
period of performance for the seller”.

T P. HUBER (2007), pp. 20-21 and YOVEL (2005), p. 7 who plastically states:
“[t]he curative nature of the Nachfrist mechanism”.
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Thirdly, an aggrieved buyer, pursuant to Article 46(1), is generallg/
entitled to require performance—i.e. it has a right to ask for cure®.
Therefore, it is submitted that in accordance with this unrestricted
entitlement to claim for specific performance, the Convention has
approximated the scope of application of Articles 46(1) and 48*°.

Article 46

(1)The buyer may require performance by the seller of his obligations
unless the buyer has resorted to a remedy which is inconsistent with this
requirement.

Fourthly, in certain scenarios of breach of contract, the buyer might
be expected to Cure by Itself and then charge the seller with the
incurred expenses as well as a claim for non-curable damages—
particularly those arising from the delay in performance®. In
practical terms, curing activities conducted by the buyer itself may
be the same that the breaching seller would have undertaken under
Article 48, had it been feasible™.

Fifthly, according to Article 79(1), in cases where an impediment in
performance—temporal or definitive—has been proven, the seller
can proffer performance under different terms than those initially
stipulated—i.e. the seller may seek to reach an agreement with the
buyer to amend the contract.

Article 79

(1) A party is not liable for a failure to perform any of his obligations if
he proves that the failure was due to an impediment beyond his control
and that he could not reasonably be expected to have taken the

“8 See BRIDGE (2014), pp. 575, 580, Paras 10.129, 10.138.

* SCHWENZER/ HACHEM/ KEE (2012), p. 562, Para 43.09; and ADAME-
MARTINEZ (2013), p. 547.

%0 In the literature, some authors have empathized the incurability of delay:
HONNOLD/ FLECHTNER (2009), p. 425, Para 295; and Diez-Picazo/ LOPEZ (1998),
Art. 48, p. 431-432.

*1 CISG-AC Opinion no 5, p. 5 Para 4.5: “[i]f in a given case the buyer is in a
better position than the seller to have the goods repaired himself or by a third
party, to buy missing parts or —in case of a defect in quantity— to buy the missing
amount of goods, he is obliged to do so and may not declare the contract avoided
for fundamental breach”. In the case law, Landgericht Heidelberg 3 July 1992,
CISG-online 38 and German Bundesgerichtshof 3 April 1996, CISG-online 135.
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impediment into account at the time of the conclusion of the contract or
to have avoided or overcome it or its consequences.

Currently, this solution is also assumed to be restrictively applicable
to unforeseeable change of economic circumstances; that is,
wherever an unforeseen change renders the promisor’s performance
under the original terms extremely onerous (i.e. hardship)®
Although this amendment could pursue similar goals to the cure
regime—that is, perform the contract and eschew its avoidance—
this technique inexorably entails deviation of the contractual
program, and, consequently, it should not be included within the
cure regime®®.

Sixthly, wherever prior to the scheduled date for performance, the
success of the seller’s forthcoming performance is threatened—
under Article 73—or when a foreseeable failure to perform by the
seller would be tantamount to a fundamental breach—under Article
72—the potentially aggrieved can temporarily suspend its own
performance and, in the latter situations, declare the contract
avoided upon the basis of an Anticipatory Breach. In doing so,
however, the buyer must give notice to the potentially breaching
seller, in order to allow the latter to provide adequate assurance of
its future performance and counter any threat™*:

52 Schlechtriem/ Schwenzer/ SCHWENER (2016), Art. 79, p. 1142, Para 31;
decision of Belgium Hof van Cassatie 19 June 2009, CISG-online 1963 which
reads: “[c]hanged circumstances that were not reasonably foreseeable at the time
of the conclusion of the contract and that are unequivocally of a nature to increase
the burden of performance of the contract in a disproportionate manner, can,
under circumstances, form an impediment in the sense of this provision [art.
79(1)] of the Convention”. Cf. for an early opposite opinion Diez-Picazo/
SALVADOR (1998), Art. 79, pp. 644, 652 nevertheless ultimately agreeing upon
the same outcome: Sozialexistenz or Limit of Sacrifice.

%% See below, Ch. 111, 3.2.2. This distinction holds true irrespective of the fact that
a denial by promisee of a reasonable offer of amendment by promisor may have
the effect of excluding promisee’s remedy to avoid the contract, which, as it will
be discussed, seems a very similar effect to those of the seller’s right to cure
pursuant to Article 48(1). For all see Schlechtreim/Schwenzer/ SCHWENZER
(2016), Art. 79, pp. 1150-1151 Para 55.

> FOUNTOULAKIS (2011), p. 11; see for different roles of these communications
Schlechtreim/Schwenzer/ FOUNTOULAKIS (2016), Art. 72, p. 1031 Para 18:
“[u]nlike the notice requirement in Article 71(3), the notice mentioned in Article
72(2) is a precondition for an effective avoidance [...]”.
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Article 71(3)

A party suspending performance, whether before or after dispatch of the
goods, must immediately give notice of the suspension to the other party
and must continue with performance if the other party provides adequate
assurance of his performance.

Article 72(2)

If time allows, the party intending to declare the contract avoided must
give reasonable notice to the other party in order to permit him to
provide adequate assurance of his performance.

If the seller furnishes adequate assurance of its due performance, the
achieved result might seem familiar to what is accomplished by the
Convention’s cure regime—here, in particular, by the seller’s right
to cure after delivery date under Article 48. Assumedly, a
potentially breaching seller is curing a threat on its failure to
perform and, therefore, ultimately performing the contract by lifting
the temporal suspension or excluding definitive avoidance of
contract™.

All in all, the two goals above depicted concerning the Cure Regime
flow together into the principle Favor Contractus, which is one of
the most acknowledged priciples under the Convention and,
disputedly, in continental Civil law®®. Among others, Articles 25,
34, 37, 47, 46(2), 48, 49, 63, 64 and 72 are provisions from which
such a general principle can be derived®’. It is submitted in the
literature that such principle is in tune with the CISG’s basic goal of

® SCHLECHTRIEM/ P. BUTLER (2009), UN Law, p. 191, Paras 272-273;
SCHWENZER/ HACHEM/ KEE (2012), p. 558, Para 42.46; LOOKOFSKY (2012),
Understanding the CISG, p. 118-119; MiinchKomm/ P. HUBER (2016), Art. 48,
Para 3; MAK (2009), p. 149; and FOUNTOULAKIS (2011), p. 12 who expressly
states “[i]f the seller’s performance has not yet become due but the buyer wishes
to exercise a preliminary remedy, the principle of the seller’s right to cure taking
priority over the buyer’s exercise of remedies is modified accordingly: the seller’s
issuance of adequate assurance that it will perform the contract properly cuts off
the buyer’s right for avoidance or suspension of performance”.

*® DAVIES/ SNYDER (2014), p. 398.

> Schlechtriem/ Schwenzer/ SCHWENZER/ HACHEM (2016), Art. 7, p. 136, Para
35; Schlechtriem/ Schwenzer/ FERRARI (2013), 6. Aufl., Art. 7, p. 184, Para 54;
HEuzE (2000), Vente internationale, Art. 48, pp. 372, 376, Paras 420, 425; P.
HUBER /MuLLIs (2007), p. 181; P. HUBER (2007), p. 18; JANSSEN/ KIENE (2009),
General Principles, p. 274.
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promoting international commerce®®, as it is neatly stated at the
preamble of the Convention that:

“[Aldoption of uniform rules which govern contracts for the
international sale of goods [...] would contribute to the removal of legal
barriers in international trade and promote the development of
international trade

L]

In this sense, the decision of the Handelsgericht Aargau 5
November 2002, CISG-online 715 is also relevant:

In April 2000, a German buyer—a company that held the rights of

commercialization of the German Touring Car Masters (DTM)—
acquired from a Swiss seller three inflatable triumphal arches. These
arches were installed in the race circuit of Hockenheimring to be used as
an advertising medium near to and above the motor racing tracks, during
several races of the 2000 season.

On the morning of the first day of races, one of the inflatable triumphal
arches (D2-arch) collapsed and, due to safety concerns, the directorship
of the race ordered the removal of all arches installed lengthwise along
the circuit. As a consequence, the buyer notified the seller of the lack of
conformity of the goods and some days after declared the contract
avoided pursuant to Article 49(1)(a) CISG. The seller disputed such
avoidance as it had—in good time—offered to remedy the defects in the
arches because they were curable and, therefore, the failure to perform
could not amount to a fundamental breach upon which the buyer could
effectively avoid the contract.

As preliminary remarks—regarding the general principle at stake—the
Handelsgericht considers: “[tlhe UN sales law proceeds from the
fundamental precedence of preservation of the contract”. Afterwards,
furtherance of this principle led the Swiss court to conclude: “[w]hen, in
doubt, the contract is to be maintained even in case of fundamental
defects, and immediate contract avoidance should stay exceptional”.

As a result, Favor Contractus is the CISG’s underlying principle
most closely linked with the seller’s right to cure after delivery date
under Article 48°°. In particular, regarding the interplay between

*8 MAGNUS (2012), CISG vs CESL, p. 98.

* MiinchKommHGB/ BENICKE (2013), Art. 48, Para 1; P. HUBER (2006),
Comparative Sales Law, p. 964; Mak (2009), p. 150; Kroll et al/ P. HUBER
(2011), Art. 48, Para 1; BRIDGE (2013), Int’ I Sale of Goods, p. 583, Para 12.22;
and DiMatteo/ Janssen/ MAGNUS/ Schulze (2016), p. 497, Para 101: “[t]he idea
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this right of the seller and the Fundamental Breach Doctrine. As
Prof. Huber deftly outlines, Article 48’s relevance to this principle
can be split into two different strands®:

“Das Recht zur zweiten Andienung dient der Verwirklichung der
generellen Zielsetzung des Ubereinkommens:
[1] Die Durchfiihrung des Vertrages so weit wie mdglich zu
gewabhrleisten;
[2] Und die Vertragsaufhebung zuriickzudrangen”

As stated, on one hand, the seller’s right to cure after delivery
date—either on account of an imposition according to Article 48(1)
or after a request/notice to the aggrieved buyer under 48(2-4) —is a
basic performance-oriented right intended to furnish alternative
performance of contract, as long as it is still possible and adequate,
taking into account the buyer’s interests in the contract®".

On the other hand, the seller’s right to cure also plays a crucial role
in  affecting  other  non-performance-oriented  remedies’
application—e.g. price reduction or damages®. What is more, the
existence of the seller’s right to cure under Article 48(1) is one of
the principal factors to be taken into account when determining the
curability of an established breach of contract.

that deficiencies of the performance should be healed if possible and not too
burdensome for both parties underlines the maxima of pacta sunt servanda and
also corresponds with the concept of fundamental breach. This concept, too, aims
at the maintenance and execution of the contract instead of its rush termination
which it allows in severe cases only”.

% MiinchKomm/ P. HUBER (2016), Art. 48, Para 1; see also in similar terms
Schlechtriem/ Schwenzer/ MULLER-CHEN (2016), Art. 48, p. 764 Para 1: “[t]he
CISG adheres to the principle Favor Contractus, which also means that the
buyer’s right to avoid the contract is the ultima ratio”; and AHDAR (1990),
abstract: “[e]ncouraging the parties to resolve their differences while keeping the
deal together and minimizing economic waste are two of the most common
justifications”.

%1 MAK (2009), p. 150 who stresses: “[t]wo main policy reasons plead in favour of
the recognition of a right to cure for the seller. First, it promotes the objectives of
contract law, for example to ensure performance of the contract”; and Liu (2005),
p. 3. As to Article 7.1.4 of the PICC see UNIDROIT (2010), Off. Comm. Art. 7.1.4.,
p. 227. As to the CESL see Schulze/ ZoLL (2012), Commentary, p. 496, Para 1.
For implications on efficiency of remedy to require promisor to specifically
perform the contract see HERMALIN/ KATZz/ CRASWELL (2007), pp. 117-118.

®2 See below Ch. 1V 4.2.
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Therefore, Article 48(1) indirectly affects the finding of the
fundamentality of a breach, upon which the Convention’s breach-
of-contract regime is built and upon which buyer’s right to declare
the contract avoided ultimately hinges®. Consequently, the seller’s
right to cure, in conjunction with the notion of fundamental breach
within Article 25 CISG, basically achieves the goal of preserving
the contract by relegating avoidance of contract to the category of
ultima ratio default remedy.

From a legal theory viewpoint, is noticeable that the principle Favor
Contractus is in tune with the classic principle of Contract Law:
Pacta Sunt Servanda®. It advocates for performance of what parties
contracted for in strict compliance with agreed terms—despite the
delay that subsequent perform inevitably entails, which is to be
compensated by damages—and ultimately for fulfilment of the
purpose of the contract. In so doing, this principle seeks legal
protection of all parties’ legitimate interests placed into the contract
and, as a matter of principle, it ultimately results in upholding
private autonomy®.

In economic and behavioural terms, also discussed later as to the
narrower perspective of the seller’s right to cure®, the CISG’s key

6% See below Ch. IV 4.1; CISG-AC Opinion no 5, p. 3 Para 3.1; SCHWENZER
(2005), p. 442; SCHWENZER/ HACHEM/ KEE (2012), p. 709, Para 47.03; and
SCHLECHTRIEM/ P. BUTLER (2009), UN Law, p. 148, Para 194 stating: “[c]ore
deals underlying the CISG are to keep the contract “alive” as long as possible, the
threshold for a breach to be fundamental is relatively high”.

84 ZIMMERMANN (2002), Remedies, p. 36; P. HUBER (2006), Comparative Sales
Law, p. 961; MAK (2009), p. 48 stating: “[...] Pacta sunt servanda: Parties are
bound by their contractual obligations, and therefore bound to give the other party
the performance that he contracted for, or at least the value of it”; and MAK
(2009), p. 150 who stresses: “[t]wo main policy reasons plead in favour of the
recognition of a right to cure for the seller. [...] Secondly, it is in line with the
policy to avoid economic waste. Termination of a contract upon breach may
cause losses for both parties”.

% MAK (2009), pp. 65-66 considers that a breach of contract entails two headings:
losses caused and protection of the performance interest. Therefore, the author
purports superiority of a performance-oriented remedy over damages because
only the former is able to redress both: “[d]Jamages are unable to protect the
performance interest, and that therefore performance-oriented remedies are the
better remedies”; for development on these categories and ideas see WEBB (2006)
pp. 46-47, 71.

*®®See Ch. 1V, 4.3.
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principle Favor Contractus induces parties to rely on
performance—as long as adequate—of what they had contracted
for. It results in better incentives to enter into and specifically invest
into the contract. In addition, Favor Contractus avoids notorious
uneconomic risks and costs that the winding-up process after
declaration of avoidance—also delivery of substitute goods—would
have given rise to®. Finally, the principle minimizes a negative
allocation of costs and risks that would result from the avoidance of
the contract.

Last but not least, other general principles are also related to the
seller’s right to cure. Here, it must be highlighted that the CISG’s
cure regime—which comprises Article 48—is based on a general
principle of Parties’ Cooperation in performance of the contract®.

Such cooperation has been deemed as exceptionally important in the
context of international sales of goods because it allows the parties
to cheaply, quickly and privately solve their commercial disputes.
Hence, cooperation reinforces the performance of the contractual
obligations and ultimately upholds the purpose for which the parties
entered into the contract, without having to resort to expensive and
time-consuming  dispute  resolution  mechanisms—usually
international commercial arbitration—or to national courts®.

8 FOUNTOULAKIS (2011), p. 17 stressing: “[a]voidance of the contract is a
remedy of last resort, because avoidance raises additional costs for return
transport and insurance which are useless [...] costs”; and Schlechtriem/
Schwenzer/ SCHROETER (2016), Art. 25, p. 448, Para 51.

68 JANSSEN/ KIENE (2009), General Principles, p. 272, who also consider that this
parties’ duty to cooperate is independent from the principle of observance of good
faith. As to the existence of a general duty to cooperate which underlies the
CISG’s provisions see also Schlechtreim/Schwenzer/SCHWENZER (2016), Art. 79,
p. 1147 Para 44; Schlechtriem/ Schwenzer/ FERRARI (2013), 6. Aufl., Art. 7, p.
185, Para 54: ,[...] jede Partei mit der anderen zusammenarbeiten muss, um ihr
die Erfullung zu ermdglichen und um das Vertragsziel nicht zu gefédhrden”.

% KATz (2006), p. 390, who refers to them as: “[h]igh transaction cost of
pursuing ex post legal relief”; HERMALIN/ KATZ/ CRASWELL (2007), pp. 11, 120-
121; and MAK (2009), p. 151 stating: “[a] widely available remedy of cure [...]
enables the parties to resolve their dispute with the smallest possible economic
losses”.
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1.1.2 Main Approaches to Cure Regime in Comparative
Law: Seller’s Rights to Cure, Nachfrist and Hierarchy of
Remedies for Breach

a) From the Common Law: The Seller’s Right to Cure
under §2-508 Uniform Commercial Code

The salient example as regards the so-called first approach to the
cure regime is proffered by the law for transactions involving the
sale of goods in the United States of America. Its primary source is
the Uniform Commercial Code (UCC)—as adopted by each state—
whose Article 2 governs sales between merchants (business-to-
business or B2B) as well as between merchants and consumers
(business-to-consumer or B2C)". Its §2-508 reads as follows:

§2-508. Cure by Seller of Improper Tender or Delivery; replacement

(1) Where any tender or delivery by the seller is rejected because non-
conforming and the time for performance has not yet expired, the seller
may seasonably notify the buyer of his intention to cure and may then
within the contract time make a conforming delivery.

(2) Where the buyer rejects a non-conforming tender which the seller
had reasonable grounds to believe would be acceptable with or without
money allowance the seller may if he seasonably notifies the buyer have
a further reasonable time to substitute a conforming tender.

Notably, 8§2-508(1) establishes the seller’s right to cure before
performance date. This provision basically corresponds with
Articles 34 and 37 CISG™, which articulate the seller’s rights to
cure—provided that cure is conducted in the period right up to the
last contractual time for performance—those prematurely tendered
non-conforming documents or goods.

Notably, an obvious difference in the wording is that CISG’s provisions
curtail the seller’s right to cure whenever it might cause the aggrieved
buyer unreasonable inconveniences or unreasonable expense, whereas
UCC’s provision is silent as to this concern’.

® EARNSWORTH/ et al. (2013), Contracts, p. 7; and PALUMBO (2015), p. 5.

"t KRITZER (1989), Guide to Practical Applications, pp. 246, 297.

2 FRisCH (2014), Lawrence’s Anderson on the UCC, p. 822, Paras 10-11; and
GILLETTE/ WALT (2016), p. 243.
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Conversely, 82-508(2) governs the seller’s cure after delivery date,
which is virtually tantamount to Article 48 CISG. In the analysis of
this provision, besides some indispensable focus on the interplay
between the seller’s right to cure under §2-508(2) and the Perfect
Tender Rule under §2-601—addressed below—three preliminary
remarks are worth pointing out.

First of all, it must be stressed that this rule is dispositive (and also
non-mandatory), therefore, it can be either expanded or displaced by
parties’ agreement73.

Secondly, due to the fact that the seller’s right to cure under §2-
508(2) is extended after performance time, it is correspondingly
subject to the following three specific preconditions: (1) The seller
had reasonable grounds to believe that the rejected tender would be
acceptable with or without money allowance’; (2) The seller
reasonably notifies the buyer of its intention to cure’; and (3) The
seller cures within a reasonable time by substituting the previous
tender of performance for a conforming one®.

To determine the notion of a reasonable time for cure, attention
must be brought to the proffered interpretation of this notion under

8 FRISCH (2014), Lawrence’s Anderson on the UCC, p. 827, Para 18; DAVIES/
SNYDER (2014), p. 366 referring to exclusions by “no replacements” clause.

™ GILLETTE/ WALT (2016), p. 244; SCHNEIDER (1989), p. 93; and Wilson v.
Scampoli D.C. Ct. of App. (1967) 228 A.2d 848 stating: “[a] retail dealer would
certainly expect and have reasonable grounds to believe that merchandise like
color television sets, new and delivered as crated at the factory, would be
acceptable as delivered”. See also PALUMBO (2015), pp. 128-129 affirming that
the focus of the test is not what the seller knew but rather “what a reasonable
prudent seller should have known”; and DiMatteo/ Janssen/ Magnus/ Schulze/
BRIDGE (2016), p. 487, Para 61.

> SCHNEIDER (1989), p. 95; FRISCH (2014), Lawrence’s Anderson on the UCC,
pp. 824-825, Para 14; PALUMBO (2015), p. 129; and National Fleet Supply, Inc. v.
Fairchild Ind. Ct. App. 3" Dis. (1983) 450 N.E.2d 1015: “[s]eller did not clearly
indicate desire to cure until more than two months after sale [...], trial court did
not err in entering judgment in favor of buyer on purchase price” (emphasis
added).

"® Extensively WHITE/ SUMMERS (2010), pp. 438, 439-444; SCHNEIDER (1989), p.
95; FRISCH (2014), Lawrence’s Anderson on the UCC, pp. 826-827, Para 16; and
Ramirez v. Autosport, 88 N.J. Sp. Ct. (1982) 277, 440 A.2d 1345: “[s]eller failed
to cure defect within reasonable time [...] August 1978 when buyers rejected [...]
seller did not demonstrate that van conformed to contract on September 1.
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Article 48(1) CISG"’, Article 8:104 PECL or §§323 and 437(2)
BGB. Under the Convention, it is assumed that the period is
reasonable insofar as the time lag would not amount to a
fundamental—i.e. material under US law—Dbreach. This also
appears expressly stated under article 8:104 PECL: “[...] or the
delay would not be such as to constitute a fundamental non-
performance”. Under the UCC, as discussed below, the notion of
fundamental breach is not recognized, but for particular provisions
like 882-608(1) or 2-612.

The first precondition seems—a priori—to constitute the harshest
hurdle on the application of the seller’s cure and a severe
impediment to the interpretation of 82-508(2) alike. Two of the key
difficulties are: whether the breaching seller had to be unaware of
the non-conformity or whether this party could be aware of it but
believe to be of minor importance’; and determining what
circumstances may give the seller “good grounds to believe” in the
buyer’s acceptance of the goods as to trigger the seller’s opportunity
to cure’.

In consequence, this quick glance to the wording of 82-508(2)’s
preconditions might lead to the conclusion that its application is more
restricted than under Article 48 CISG®.

Thirdly, for the correct application of §2-508(2) it is important to
determine if the reference to only “substitute” a conforming tender
precludes other methods of cure; in particular, whether subsequent
adjustments and repair of defective goods are effective methods of
cure under the UCC’s provision. Scholars and courts have
interpreted affirmatively. Therefore, it is submitted that a breaching
seller is allowed to repair non-conforming tendered goods, which is
in tune with the means that a breaching seller can resort to under
Article 48 CISG in order to cure non-conforming goods®.

"7 See below Ch. Il, 2.2.a).

8 GILLETTE/ WALT (2016), p. 244; and FRISCH (2014), Lawrence’s Anderson on
the UCC, p. 825, Para 14.

 LAWRENCE (1994), p. 1672.

8 Upholding such assumption KRITZER (1989), Guide to Practical Applications,
p. 363; and SINGH (2006), p. 26.

81 SCHNEIDER (1989), p. 97; WHITE/ SUMMERS (2010), p. 442; GILLETTE/ WALT
(2016), pp. 248-250; LAWRENCE (1994), pp. 1674-1678; PALuMBO (2015), p.
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Nevertheless, three limits are to be traced. First, the subjective
impairment to the buyer, coined under the so-called Shaken Faith
Doctrine®. Secondly, it is submitted that such subsequent repair
cannot be a half-way measure of cure, but that finally tendered
goods must perfectly conform the contract. In other words, sellers
have to completely furnish what the aggrieved buyer contracted for
and the value of goods to the buyer cannot end up impaired®.
Thirdly, it is disputed whether a money allowance by the breaching
seller may constitute a proper method to conduct subsequent cure
under §2-508 UCC™.

i. Seller’s Right to Cure v. Perfect Tender Rule

Generally speaking, US contract law takes into account the
intensity—i.e. the seriousness—of an occurred breach in allowing
an aggrieved promisee to terminate the contract. A serious breach is
qualified as Material Breach in accordance with the guidelines set
forth in §241 Restatement 2" of Contracts (1981)% %:

8 241. Circumstances Significant in Determining Whether a Failure Is
Material

130; and FRISCH (2014), Lawrence’s Anderson on the UCC, pp. 833-836, Paras
32-36.

In Wilson v. Scampoli D.C. Ct. of App. (1967) 228 A.2d 848; EPSTEIN/ MARTINS
(1977), pp. 376-378 was so affirmed: “While [...] no mandate to require the
buyer to accept patchwork goods or substantially repaired Articles in lieu of
flawless merchandise, they do indicate that minor repairs or reasonable
adjustments are frequently the means by which an imperfect tender may be
cured”.

82 See also below Ch. 2.2.c) for the seller’s right to cure under Article 48 CISG.

8 Foss (1991), p. 6; FRISCH (2014), Lawrence’s Anderson on the UCC, p. 835,
Para 34 affirms: “[o]rdinarily, repairs will be held to be adequate when they
render the goods conforming to the contract”.

8 Supporting an affirmative view see WHITE/ SUMMERS (2010), p. 443 citing
Superior Derrick Services, Inc. v. Anderson, Houston (Tex.) Ct. of App. (1992)
831 S.W.2d 868 for Texas; but Cf. in a negative opinion see SCHNEIDER (1989),
p. 97 affirming: “[M]oney allowance or price adjustment is not considered a cure
under §2-508(2)”; also FRISCH (2014), Lawrence’s Anderson on the UCC, p. 818,
Para 4; and LAWRENCE (1994), pp. 1678-1680.

8 AMERICAN LAW INSTITUTE (1981), Restatement 2™ of Contracts, p. 237.

8 DAVIES/ SNYDER (2014), pp. 364-365.
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In determining whether a failure to render or to offer performance is
material, the following circumstances are significant:

(a) The extent to which the injured party will be deprived of the
benefit which he reasonably expected;

(b) The extent to which the injured party can be adequately
compensated for the part of that benefit of which he will be
deprived;

(c) The extent to which the party failing to perform or to offer to
perform will suffer forfeiture;

(d) The likelihood that the party failing to perform or to offer to
perform will cure his failure, taking account of all the circumstance
including any reasonable assurances;

(e) The extent to which the behavior of the party failing to perform
or to offer to perform comports with standards of good faith and
fair dealing.

However, a salient part of US contract law, namely, law of sales of
goods—which is mainly governed by the UCC—does not follow
this categorization but is built around a different basis: the so-called
Perfect Tender Rule®’. Accordingly, the US law of sales of goods is
crafted on the core rationale that an aggrieved buyer should be
entitled to immediately reject tender or delivery that do not perfectly
conform to the contract, as §2-601 professes:

§ 2-601. Buyer's Rights on Improper Delivery.

Subject to the provisions of this Article on breach in installment
contracts (Section 2-612) and unless otherwise agreed under the sections
on contractual limitations of remedy (Sections 2-718 and 2-719), if the
goods or the tender of delivery fail in any respect to conform to the
contract, the buyer may:

(a) reject the whole; or

(b) accept the whole; or

8 DAVIES/ SNYDER (2014), pp- 365, 391: “[t]he law of sales of goods in common
systems, however, was different [...] The goods should conform exactly to the
contract, and if they not, you could reject them and cancel the contract, refusing
to pay and suing for any damages you had suffered”.

In contrast, must be stressed that the Perfect Tender Rule does not apply to
service and construction contracts, see GILLETTE/ WALT (2016), p. 230; and
FRISCH (2014), Lawrence’s Anderson on the UCC, p. 817, Para 3. As to services
CHIRELSTEIN (2006, 5" ed.), p. 125 phrases such idea as follows: “[t]he Article
[good] is either T or it is not-T; logically, no other category exist. The nature of
the service, by contrast, is less susceptible of categorical definition”.
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(c) accept any commercial unit or units and reject the rest.

The preliminary remark to be borne in mind is that US sales law
strongly deviates from the CISG’s foundations stressed above. The
UCC works functionally differently, as it is structured upon a strict
performance rule—Perfect Tender Rule—that allows the aggrieved
buyer to immediately reject a non-conforming tender of
performance as well as to call off the contract®.

In contrast, the CISG embodies a substantial performance rule,
articulated upon the notion of Fundamental Breach under Articles
25, 49(1)(a), only upon which a contract can be avoided®.

Article 49

(1)The buyer may declare the contract avoided:
(a) if the failure by the seller to perform any of his obligations under
the contract or this Convention amounts to a fundamental breach of
contract [...]

However, the Perfect Tender Rule under 82-601 UCC was thought
to be excessively harsh on sellers that committed minor breaches of
contract. Foremost, an unbridled application of the Perfect Tender
Rule would give room to buyer’s surprise rejections. A surprise
rejection occurs when the buyer pursues opportunistic interests at
the expense of the seller®®, by rejecting slightly non-conforming
deliveries or goods—that the seller had reasonable grounds to
expect to be accepted by buyer with or without money allowance—
for the mere purpose of stepping out of a bad deal.

It was what occurred in the well-known case Filley v. Pope®, where the
buyer’s real interest in rejecting the shipment of 500 tons of pig iron

8 GILLETTE/ WALT (2016), p. 230; CHIRELSTEIN (2006, 5" ed.), p. 126; DAVIES/
SNYDER (2014), p. 392: “[bluyer’s rejection of the goods, which of course require
timely notice, sets up the buyer’s right to cancel the contract. In UCC
terminology, goods are rejected, and the contract is cancelled”.

8 KRITZER (1989), Guide to Practical Applications, p. 363 phrasing: “[...]
system where substantial rather than strict performance is the rule”; SCHWENZER/
FOuNTOULAKIS/ DIMSEY (2012), International Sales Law, Art. 48, p. 384; and
SCHWENZER/ HACHEM/ KEE (2012), p. 729, Para 47.88.

% GILLETTE/ WALT (2016), pp. 229-230; PRIEST (1978), p. 972; and SCHNEIDER
(1989), p. 97.

1S, Ct. (1885) 6 S.Ct. 19; see also T. W. Qil, Inc. v. Consolidated Edison Co. Ct.
of App. NY (1982) 57 N.Y.2d 574; and DAVIES/ SNYDER (2014), p. 365. In
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from Leith harbor—instead of Glasgow harbor—was due to a plunge in
the market price after the conclusion of the contract.

As a result, it is generally upheld that in some instances, the
application of the Perfect Tender Rule should be accordingly
adjusted. Hereunder are presented the principal avenues that US law
and courts have turned to for curtailing the aggrieved buyer’s
powerful right to reject delivery and subsequently terminate the
contract under the Perfect Tender Rule. Particularly noticeable is
the role of the seller’s right to cure under §2-508(2).

First, in particular scenarios the Perfect Tender Rule is abolished by
cross-application of other UCC’s sections. This fact easily leads to
the conclusion that materiality (equivalently fundamentality) of
breach is not entirely neglected by US law of sales of goods®.
Whereas under §2-601, the buyer is entitled to reject a delivery that
“fails in any respect to conform to the contract”, the buyer can only
revoke an acceptance due to non-conformities if it “substantially
impairs its value to him”, pursuant to Article §2-608(1)%:

8§ 2-608. Revocation of Acceptance in Whole or in Part.

(1) The buyer may revoke his acceptance of a lot or commercial unit
whose non-conformity substantially impairs its value to him if he has
accepted it,
() On the reasonable assumption that its non-conformity would be
cured and it has not been seasonably cured; or
(b) Without discovery of such non-conformity if his acceptance was
reasonably induced either by the difficulty of discovery before
acceptance or by the seller's assurances.
[...]
(3) A buyer who so revokes has the same rights and duties with regard to
the goods involved as if he had rejected them.

Second, the Perfect Tender Rule only applies to ordinary single-
delivery contracts®, whereas instalment contracts are not subject to

English law see MCKENDRICK (2013), English Private Law, p. 688, Para 10.47
for the arguably equivalent notion of Technical Breach of Condition.

%2 CISG-AC Opinion no 5, footnote 19; SCHNEIDER (1989), p. 92; and DAVIES/
SNYDER (2014), p. 392.

% FRrISCH (2014), Lawrence’s Anderson on the UCC, p. 816, Para 3.

% DAVIES/ SNYDER (2014), p. 365; GILLETTE/ WALT (2016), p. 234; PRIEST
(1978), p. 972 affirms: “[tlhe Code provides a stricter standard for rejection in
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such a strict standard of performance. Pursuant to §2-612 the buyer
can only reject a tender of performance in instalment contracts if
“the non-conformity substantially impairs the value of that
instalment”:

8 2-612. “Installment contract”; Breach.

(1) An “installment contract” is one which requires or authorizes the
delivery of goods in separate lots to be separately accepted, even though
the contract contains a clause “each delivery is a separate contract” or its
equivalent.

(2) The buyer may reject any installment which is non-conforming if the
non-conformity substantially impairs the value of that installment and
cannot be cured or if the non-conformity is a defect in the required
documents; but if the non-conformity does not fall within subsection (3)
and the seller gives adequate assurance of its cure the buyer must accept
that installment.

(3) Whenever non-conformity or default with respect to one or more
installments substantially impairs the value of the whole contract there is
a breach of the whole. But the aggrieved party reinstates the contract if
he accepts a non-conforming installment without seasonably notifying of
cancellation or if he brings an action with respect only to past
installments or demands performance as to future installments.

Third, in order to restrict strategic rejections courts also resorted to
the good faith principle under §1-304 UCC®, which provides:

§1-304 UCC Obligation of Good Faith.

Every contract or duty within the Uniform Commercial Code imposes an
obligation of good faith in its performance and enforcement.

In the case law, D.P. Technology Corp. v. Sherwood Tool, Inc.%®
neatly exemplifies the good-faith-restriction on the buyer’s rights to
reject and to terminate the contract based upon a strict observance
of the Perfect Tender Rule.

D.P. Technology Corp., sited in California, belatedly delivered specially
manufactured computer systems to Sherwood Tool, Inc., sited in
Connecticut. The latter refused to pay the price on the basis that the
seller failed to deliver in a timely fashion. The court affirms the

installment contracts, where the time between formation and performance
typically is greater than in a single delivery contract”.

% SCHWENZER/ HACHEM/ KEE (2012), p. 729, Para 47.88.

% D. Ct. D. Conn. (1990) 751 F. Supp. 1038; and GILLETTE/ WALT (2016), p. 232
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restriction on the buyer’s rejection imposed by good faith in the
following manner: “[a] rejection of goods that have been specially
manufactured for an insubstantial delay where no damage is caused is
arguably not in good faith”. Accordingly, it is finally decided that:
“[t]his court finds that in cases where the nonconformity involves a
delay in the delivery of specially manufactured goods, the law in
Connecticut requires substantial nonconformity for a buyer's rejection
under 2-601".

Finally, in fourth place, UCC gives the breaching seller a generous
right to cure under §2-508(2)%’. In accordance with the wording of
the provision, the seller can cure—if it can do so within a
reasonable time and after giving notice—those non-conforming
tenders of performance that the buyer has rejected but that the seller
had reasonable grounds to believe would have been accepted with
or without money allowance. If the new tender of performance
conforms to the contract, the buyer must accept it and pay for it™.

The case law backs up such a generous application of a seller’s right
to cure after performance date as a restriction of the aggrieved-
buyer’s right to reject and cancel the contract. This buyer’s right
comes into existence after tender or delivery of non-conforming
goods, and ends with acceptance—sometimes only deemed—under
§2-601%. Arguably, so long as the preconditions under §2-508 are

% CISG-AC Opinion no 5, p. 3 Para 2.2; FARNSWORTH/ et al. (2013), Contracts,
p. 762; BRIDGE (2011), FS Schwenzer, p. 224; DAVIES/ SNYDER (2014), p. 392;
HAMMOND (1990), pp. 562, 571; and WHITE/ SUMMERS (2010), p. 415-416, 436
considering the extent to which the courts have been tempering the Perfect
Tender Rule, nowadays the provision on rejection (§2-601 and ff.) should be
interpreted as only giving the aggrieved buyer a right to reject upon “substantial
non-conformities”. See also SCHNEIDER (1989), p. 92, 102 stressing: “[t]he most
relevant limitation on the buyer’s right to reject goods is the seller’s right to cure
a defective performance”; BRIDGE (2013), Int’ [ Sale of Goods, p. 585, Para
12.23: “[c]ure, therefore, takes place within the shadow of the perfect tender
rule”; FOSs (1991), p. 11; PICHE (2003), p. 532 affirming: “[p]erfect tender rules
comes with an unconditional right to cure a defective tender”; FRISCH (2014),
Lawrence’s Anderson on the UCC, p. 817, Para 4: “[t]he seller’s right to cure
tempers the severity of the perfect tender rule”; and GILLETTE/ WALT (2016), pp.
231, 242 who phrases: “[sJome courts have been sympathetic to the claims of
sellers and have essentially eviscerated the perfect tender rule” as well as “[t]he
seller’s ability to cure an initial defective performance substantially diminishes
the effect of the perfect tender rule”.

% Neatly stated in DAVIES/ SNYDER (2014), pp. 365-366; PALUMBO (2015), p. 37.
%9 SCHNEIDER (1989), pp. 89-90.
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met, the seller can cure non-conforming tenders of performance or
deliveries after the performance date has expired'®.

In the event that the buyer unlawfully refuses to permit the seller to
attempt to cure, it is submitted that the buyer loses its right to reject
on the basis of a non-conforming tender. That was so decided in
Wilson v. Scampoli'®, where the buyer had refused to allow the
seller to remove the chassis of the purchased television asserting
that it did not want a repaired item but another new set. The above
solution resembles the sanction laid down in Article 80 CISG:

Article 80
A party may not rely on a failure of the other party to perform, to the
extent that such failure was caused by the first party’s act or omission.

As a consequence, on one hand, the seller’s right to cure completely
serves the purpose of curtailing surzprise rejections only motivated
by buyer’s opportunistic interests’%’. On the other hand, a general
seller’s right to cure after performance date allows the alignment of
parties’ conflicting interests. In accordance with the remaining

100 Among others see Wilson v. Scampoli D.C. Ct. of App. (1967) 228 A.2d 848:
“[TV set] delivered and uncrated (sic.)”; National Fleet Supply, Inc. v. Fairchild
Ind. Ct. App. 3" Dis. (1983) 450 N.E.2d 1015: “[w]here diesel engine delivered
by seller did not conform to terms of sales contract”; Ramirez v. Autosport, 88
N.J. Sp. Ct. (1982) 277, 440 A.2d 1345: “[a] buyer may reject goods with
insubstantial defects and also cancel contract if those defects remain uncured”;
Appleton State Bank v. Lee, S. Ct. of Win. (1967) 33 Wis.2d 690: “[s]lewing
machine delivered was not of brand specified in contract [...] and seller
immediately attempted to rectify error by delivering specified brand but buyers
refused to accept tender, in absence of any showing that time was of the essence
of contract the failure to originally deliver specified sewing machine did not
justify rescission of contract by buyers” and Fitzner Pontiac-Buick-Cadillac, Inc.
v. Smith S. Ct. Miss. (1988) 523 So.2d 324: “[t]he law's policy of minimization of
economic waste strongly supports recognition of a reasonable opportunity for
cure”. See also PALUMBO (2015), p. 117.

01 D C. Ct. of App. (1967) 228 A.2d 848; EPSTEIN/ MARTINS (1977), pp. 376-
378; FRISCH (2014), Lawrence’s Anderson on the UCC, p. 830, Para 24; and
PALUMBO (2015), p. 130. Cf. T. W. Qil, Inc. v. Consolidated Edison Co. Ct. of
App. NY (1982) 57 N.Y.2d 574 where the seller sued the buyer for damages.

192 HAMMOND (1990), p. 560; FRISCH (2014), Lawrence’s Anderson on the UCC,
p. 815, Para 1; Cf. PRIEST (1978), p. 999 who critiques cure of defective tenders
as follows: “[w]here the price of the goods or the buyer’s information has
changed, courts must either permit overinvestment in cure or grant a windfall to
the buyer”.
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scope of the application of the Perfect Tender Rule under §2-601,
the buyer is, to a large extent, protected from being left with
defective merchandise with no remedy other than a claim for
damages. At the same time, the seller can duly perform the contract
by meeting its obligations.

Furthermore, disputed interpretation of 82-508(2) has also admitted
its application to cases of revocation of acceptance, so-called post-
revocation cure. The leading case at stake is Fitzner Pontiac-Buick-
Cadillac, Inc. v. Smith'®. Hence, even in cases where the buyer had
already accepted the goods and then revokes acceptance, the seller
has an opportunity to cure its non-conforming tender'®*.

Previously, authors affirmed the exclusion of the seller’s right to cure
when the buyer had accepted the goods and later revoked acceptance.
This was the decision in Grappelberg v. Landrum'®. They justified this
position on the grounds that the very wording of §2-508(2) only refers to
rejection (it only reads “rejects” without reference to “revocation of
acceptance”) and on the assumption that the requirement of substantial
impairment for revocation already suffices to protect the breaching
seller.

All in all, the seller’s right to cure after the date for performance
under 82-508(2) has indisputably become a significant provision
within the UCC remedial structure. The seller’s cure constitutes a
general restriction on the application of the buyer’s rights to reject
and terminate the contract by merit of the Perfect Tender Rule under
82-601. Hence, UCC’s remedial regime, traditionally structured
upon the rigid §2-601, is nowadays strongly tempered by §2-508(2)
leading to the assumption that it has slightly drifted towards a

103 g Ct. of Miss (1988) 523 So0.2d 324 which footnote 1 reads: “[fJurtherance of
the policy justification [minimization of economic waste] undergirding that
statute and our Common law doctrine of cure in contracts generally, we recognize
that, before Smith was entitled to get his money back, Fitzner had a right to a
reasonable opportunity to cure the vehicle's deficiencies”; see also PALUMBO
(2015), pp. 127-128.

104 See SCHNEIDER (1989), p. 95; and BRIDGE (2011), FS Schwenzer, p. 222; Cf.
GILLETTE/ WALT (2016), pp. 259-260; and Foss (1991), p. 24, ff. who holds an
eclectic view by suggesting a balancing approach so as to decide, upon the
circumstances of every case, whether the seller has a right to cure when the buyer
revokes acceptance.

1055 Ct. Tex. (1984) 666 S.W.2d 88.
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system of substantive performance, rather than a strict performance
rule.

In so doing, seller’s cure under §2-508(2) brings the UCC closer to
the above-excerpted §241(d) of Restatement 2" Furthermore, it
might also mirror the mediate impact that the seller’s right to cure
under Article 48 CISG has on the buyer’s right to avoid the contract
under Article 49, which is reliant on the finding of a fundamental
breach—within the meaning of Article 25*%.

As a conclusion, is worth mentioning the 2003 draft for amendment
of the UCC. Even though this draft will not see the light of the day,
it is interesting to notice how the newly drafted version of §2-
508(2) of the UCC addressed many of the doubtful issues seen
above'”’. It reads as follows:

(2) Where the buyer rejects goods or a tender of delivery under Section
2-601 or 2-612 or except in a consumer contract justifiably revokes
acceptance under Section 2-608(1)(b) and the agreed time for
performance has expired, a seller that has performed in good faith, upon
seasonable notice to the buyer and at the seller’s own expense, may cure
the breach of contract, if the cure is appropriate and timely under the
circumstances, by making a tender of conforming goods. The seller shall
compensate the buyer for all of the buyer’s reasonable expenses caused
by the seller’s breach of contract and subsequent cure.

Namely, the proposed version clearly states the relationship
between the seller’s right to cure under §82-508(2) and the buyer’s
right to revoke acceptance. It also clarifies its application to either
non-conforming tender or delivery, and laid down, as a precondition
for the existence of the seller’s right to cure, that the seller had
performed in good faith. Therefore, this drafted section left out the
former precondition regarding whether seller could reasonably have
expected that its non-conforming tender was acceptable.

106 See below Ch. 1V, 4.1. and 4.2.; PICHE (2003), p. 532 stating: “[t]he perfect
tender rule under the UCC, doubled with its comprehensive cure provisions,
amounts to a —substantial performance— requirement equivalent to the CISG —
fundamental breach— rule”; and SCHNEIDER (1989), p. 102-103 who clearly
reinforces this conclusions in the following terms: “[u]nder both the CISG and the
UCC, when the goods are not delivered on time or are non-conforming, the
buyer’s rights are determined by the scope of the seller’s right to cure” (emphasis
added).

197p HuBker (2007), p. 22.

40



Finally, this alternative version would have brought 82-508(2)
closer to Article 48 CISG’s wording. It not only makes reference to
cure and remaining expenses to be borne by breaching seller—
which clearly resembles the buyer’s claim for damages under
Article 48(1) in fine—but also imposes that seller’s cure be
appropriate and timely, under the circumstances. Arguably, this
latter assumption is virtually modelled on the reasonableness
criteria found in Article 48(1).

ii. The Seller’s Right to Cure under English Law of Sale
of Goods (SGA 1979)

In contrast to §2-508 UCC, under the English 1979 SGA, one
cannot find an express provision on the seller’s right to cure.
Nevertheless, scholars'® and judges'® have been concluding that a
seller should be entitled to cure—even against an unwilling buyer—
by re-tendering, when initial non-conforming tender was refused. It
is submitted that, otherwise, defective tenders per se would be
tantamount to repudiatory breaches™'°, according to §11(3) SGA:

“(3) Whether a stipulation in a contract of sale is a condition, the breach
of which may give rise to a right to treat the contract as repudiated, or a
warranty, the breach of which may give rise to a claim for damages but
not to a right to reject the goods and treat the contract as repudiated [...]”

108 BRIDGE (2014), pp. 575, 577 Paras 10.130, 10.132 stressing: “[t]he Sale of
Goods Act does not formally recognize a seller’s right to cure. It does not
necessarily follow, however, that no room for cure can be found in the Act”; see
also BRIDGE (2013), Int’l Sale of Goods, p. 583, Para 12.122; and MCKENDRICK
(2016), Goode on Commercial Law, pp. 368-369, Paras 12.19-12.21; YOVEL
(2005), p. 2; and MAK (2009), p. 170.

109 See English leading decision Borrowman Phillips & Co. v. Free & Hollis
(1878) 4 QBD 500. See for further imprints: E.E. & Brian Smith (1928) Ltd v.
Wheatsheaf Mills Ltd (1939) 2 KB 302 in which it is stated: “[buyer’s rejection of
a tender] [d]oes not prevent the seller, if he has time within which to do so, from
tendering another parcel of goods, which may be goods which accord with the
contract, and which the buyer must, therefore, accept and pay for”.

19 BRIDGE (2014), p. 577, Para 10.132 and E.E. & Brian Smith (1928) Ltd v.
Wheatsheaf Mills Ltd (1939) 2 KB 302 in which Judge Branson J. concludes: “[i]t
cannot be said that the seller becomes in breach the moment he tenders goods
which, for some reason or other (it may be some purely formal reason with regard
to the documents), the buyer can say are not in fulfilment of the contract [...]".
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This conclusion is developed to the extent that the seller’s
opportunity to re-tender should not only be possible within the
contractual delivery timeframe, but also after the fixed delivery date
has expired, if the seller’s late subsequent tender does not frustrate
the promisee’s—i.e. buyer’s—expectations or the contract’s
purposes™.

However, outcomes are very different when the seller effectively
makes delivery and then the goods turn out to be non-conforming. It
no longer constitutes a mere non-delivery (refused defective
tender)™*?, but this delivery of non-conforming goods amounts to a
seller’s breach of a condition under §11(3)'*, upon which the
aggrieved buyer may seek to reject the goods and, as an inseparable
consequence of rejection, to treat the contract as repudiated™'*. In
these scenarios, therefore, the buyer is already entitled to cancel the
contract so that there is little or no room for a seller’s right to cure.

In addition, even if an attempt to cure the non-conforming delivery
has been asked for or agreed to with the breaching seller, 835(6)(a)
makes clear that the aggrieved buyer does not lose its right to reject
delivery and to treat the contract as repudiated based on the breach
of a condition about quality of the delivered goods. Consequently,
in these cases, the seller can never be entitled to impose cure of a
defective delivery on an unwilling buyer.

(6) The buyer is not by virtue of this section deemed to have accepted
the goods merely because—

111 See BRIDGE (2014), p. 577, Para 10.132 who phrases: “[w]here time is not of
the essence, there seems no reason to prevent a late cure if it occurs before the
delay assumes frustrating proportions”; MCKENDRICK (2016), Goode on
Commercial Law, pp. 367, 370, Paras 12.17, 12.24.

12 MCcKENDRICK (2016), Goode on Commercial Law, p. 367, Para 12.17: “[t]he
seller is treated as if he had not tendered delivery at all”.

13 SCHWENZER/ HACHEM/ KEE (2012), p. 729, Paras 47.89, 47.90.

114 BRIDGE (2014), p. 577, Para 10.133 stating: “[s]ection 11(3) appears to link
the buyer’s rejection of the goods seamlessly to treating the contract as
repudiated, thus leaving no for the application of some step, control, or constraint
between these two actions of the buyer”.

Complementarily, see MCKENDRICK (2013), English Private Law, p. 688, Para
10.47 who identifies the risk derived from a harsh rule on rejection of goods
linked to termination of contract: “[t]echnical breach of a condition in order to
escape from what has turned out to be a bad bargain”.
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(a) He asks for, or agrees to, their repair by or under an arrangement
with the seller, or

[..]

To sum up, under English sales law it is submitted that the seller is
only entitled to cure—before or after delivery time—a defective
tender, not a defective delivery, as the latter directly amounts to a
breach of a condition under the sales contract, which is tantamount
to a fundamental breach under the CISG regime’s Avrticle 25,

b) A Particular Example in the Civil Law: An Additional
Period of Time for Performance (Nachfrist) under 88323,
437(2) Burgerliches Gesetzbuch (BGB)

The modernized German BGB'® perfectly illustrates the tendency
to adopt a Unitarian approach to breach of contract, which, a
priori—despite 8280(1) for damages for breach of duty—is freed
from the Fault Principle”. Upon this notion of breach, the BGB
intends to construct a simpler remedial system™*%.

Specifically, the BGB includes a second technique to sequence the
remedies for breach of contract, which is tantamount to an
alternative approach to build a cure regime. As seen, this regime
pursues the double goal under the umbrella of the principle Favor
Contractus: to foster subsequent performance as stipulated under
the contract and to disown its uneconomic termination—i.e.
avoidance under the CISG—! 1%,

In so doing, however, the BGB deviates from other approaches. On
the one hand, either from the CISG or law of sales in Common Law
systems—which lay down several seller’s rights to cure non-

115 BRIDGE (2014), p- 579, Para 10.137 stating: “[E]nglish law therefore cannot be
seen as permitting the cure of a non-conforming delivery by the seller against an
unwilling buyer [...]".

118 Gesetz zur Modernisierung des Schuldrechts of November 2001, entering into
force on 1¥ January 2002.

" Kotz (2012), Vertragsrecht, p. 381, Para 911; and P. HUBER (2006),
Comparative Sales Law, p. 960.

18 ZIMMERMANN (2005), p. 68.

9 MiinchKomm/ ERNST (2016), §323, Para 1; DAVIES/ SNYDER (2014), p. 398.

120 A5 to the terminology “avoidance”, “termination”, “cancellation” see Ferrari et
al/ GARRO (2004), Draft Digest, p. 362.
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conforming tenders of performance before and after the date for
delivery (here mainly Article 48 CISG and §2-508(2) UCC)—.

On the other hand, from the Convention and other national laws of
civilian tradition'?!, which rely on the notion of fundamental
breach. As well, the modernized Contract law under the BGB
deviates from the finding of a breach of a condition, which—under
the English SGA—is an inexorable requirement for termination.

Namely, the BGB relies on the fixing, by the aggrieved promisor, of
an additional period of time of reasonable length for performance—
known as Nachfristsetzung under 88323 BGB—which constitutes,
under the current German law of obligations, a generally expected
mandatory step for the rightful assertion of the remedy to declare
reciprocal contracts terminated (Riicktrittsrecht)*? 2.

8323 Rucktritt wegen nicht oder nicht vertragsgemalR erbrachter
Leistung

(1) Erbringt bei einem gegenseitigen Vertrag der Schuldner eine féllige
Leistung nicht oder nicht vertragsgemaR, so kann der Glaubiger, wenn er
dem Schuldner erfolglos eine angemessene Frist zur Leistung oder
Nacherfillung bestimmt hat, vom Vertrag zuriicktreten.

121 Spanish Contract law is a good example. For all, see CLEMENTE MEORO
(1998), pp. 27, 237-241; Diez-Picazo (2008), Fundamentos, pp. 763-765; and
CARRASCO (2010), pp. 864-865, 1121-1123: “[pJuede afirmarse que nuestro
incumplimiento esencial o fundamental o sustancial, de eficacia resolutoria,
coincide con el concepto de incumplimiento fundamental [...] del Convenio de
Viena y demas textos internacionales que se apoyan en esta norma“.

122 MiinchKomm/ ERNST (2016), §323, Para 2; Palandt/ GRUNEBERG (2017),
8323, p. 553, Para 14; Ko7z (2012), Vertragsrecht, p. 386, Paras 920-921; K61z
(2015), Européisches Vertragsrecht, p. 327: “[N]achfristmodell”; and
SCHWENZER/ HACHEM/ KEE (2012), p. 737, Para 47.112.

Exceptional cases in which avoidance of contract is immediately available are,
again, where performance has turned out to be impossible, under 88275 and 326.
Likewise, according to 8324, for cases of infringement of ancillary duties—
§241(2)—it is established that the buyer can avoid the contract if: “[h]e can no
longer reasonably be expected to uphold the contract”.

123 KoTz (2012), Vertragsrecht, pp. 383, 386 Paras 916, 920; ZIMMERMANN
(2005), p. 56. Whereas the notice of a Nachfrist under 8323 grants the breaching
promisor an additional period for cure, in cases of belated performance (Verzug),
a warning notice (Mahnung) is required—under §286—for the assertion of a
damages claim pursuant to § 280.
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What is more, in instances of tenders of performance of non-
conforming goods under sales contracts, 8437 BGB lays down a
cross-reference including a specific rule as to price reduction®*.
The aggrieved buyer may terminate the contract according to

8437(2) in conjunction with §323:

8§ 437 Rechte des Kaufers bei Méangeln

Ist die Sache mangelhaft, kann der Kaufer, wenn die Voraussetzungen
der folgenden Vorschriften vorliegen und soweit nicht ein anderes
bestimmt ist,

[...]
(2) nach den 88 440, 323 und 326 Abs. 5 von dem Vertrag zuriicktreten
oder nach § 441 den Kaufpreis mindern und

Conclusively, this extra period of time grants, in practice, the
breaching promisor an opportunity to subsequently cure any kind of
failure to perform insofar as possible and appropriate—curtailed by
8323(2) as explained below—and, as a matter of principle, prevents
the assumedly undesirable avoidance of contract*®.

It is beyond doubt, therefore, that these outcomes closely resemble
those achieved by the cure regime and, in particular, by the seller’s
rights to cure after delivery date under Article 48 CISG and §2-508
UCC™®, Nevertheless, §323 BGB does not directly correspond to a

124 Bundesgerichtshof 5 November 2008, NJW 2009, 508. MEDICUS/ PETERSEN
(2015), pp. 139, 151, Paras 280-281, 292; MunchKomm/ ERNST (2016), §323,
Para 17 all note other important provisions under the HGB 8375
(Bestimmungskauf) and 8376 (Fixhandelskauf), and the different rules governing
sales of consumer goods and the applicability of the CISG on the international
ones; KOTz (2012), Vertragsrecht, p. 396, Para 954; and OETKER/ MAULTZSCH
(2013), pp. 123, 124, Paras 234, 236.

15 DiMatteo/ Janssen/ MAGNUS/ Schulze (2016), p. 484, Para 54: “[n]o special
provision on cure. However, the general Nachfrist procedure serves the same
aim”; P. HUBER (2007), p. 21; and VON BAR / CLIVE (2009), pp. 815, footnote 5.
The other side of the coin is that a futile expiration of a Nachfrist upgrades the
breach as to render avoidance applicable see SCHWENZER/ HACHEM/ KEE (2012),
p. 738, Para 47.114; and Schlechtriem/ Schwenzer/ SCHROETER (2016), Art. 25,
p. 418, Para 2.

126 Ferrari et al/ SAENGER (2011), Int VertragsR, Art. 48, p. 729, Para 18: “[d]as
Recht der zweiten Andienung des Verkdufers ist im BGB wegen der fur die
Geltendmachung weitergehender Rechtsbehelfe grundsétzlich erforderlichen
Fristsetzung gewahrt”; Dannemann / VVogenauer / MACQUEEN / DAUNER-LIEB /
TETTINGER (2013), pp. 637, 638.
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seller’s right to cure, such as under Article 48 CISG*?, but is
straightforwardly comparable to Article 47 CISG, which lays down
the additional period for performance—i.e. Nachfrist—under the
Convention in the following ways:

(1) The buyer may fix an additional period of time of reasonable length
for performance by the seller of his obligations.

(2) Unless the buyer has received notice from the seller that he will not
perform within the period so fixed, the buyer may not, during that
period, resort to any remedy for breach of contract. However, the buyer
is not deprived thereby of any right he may have to claim damages for
delay in performance.

Even though the BGB does not refer to the concept of fundamental
or material breach explicitly'?, it can arguably be found under
8323(2). This paragraph summarizes the situations in which an
aggrieved promisor is exempted of fixing a Nachfrist before

availing itself of the remedy of avoidance of the contract™®.

All these circumstances are, in particular, directly comparable to
those where a fundamental breach is established under Article 25
CISG. For instance, wherever the seller repudiates performance or
the time for performance was stipulated as the essence™. They
amount to the buyer’s immediate entitlement to avoid the contract
pursuant to Article 49(1)(a) CISG and, therefore, rendering the
Nachfrist under Article 47 unnecessary and excluding the seller’s
right to cure under Article 48(1).

8323(2) Die Fristsetzung ist entbehrlich, wenn

127 For the discussion of the existence of a seller’s right to cure under the BGB
see OETKER/ MAULTZSCH (2013), p. 124, Paras 235: “Dem Verkdufer steht kein
subjektives Recht auf eine Erfullung zu und den Kéufer trifft keine Pflicht i. S.
des § 280 BGB, eine solche zu dulden. Vielmehr ist lediglich das Recht des
Kaufers zum Rucktritt (in der Regel) gegentber der Nacherfullung nachrangig, so
dass von einer zweiten Erfullungschance des Verkdufers gesprochen werden
sollte”.

128 MiinchKomm/ ERNST (2016), §323, Para 49.

129 |n the case law: Oberlandesgericht Dusseldorf 18 December 2015, NJW-RR
2016, 533. In the literature; KTz (2012), Vertragsrecht, pp. 390-391, Para 936-
940; and P. HUBER (2006), Comparative Sales Law, p. 962.

130 Bundesgerichtshof 8 December 2006, NJW 2007, 835; OETKER/ MAULTZSCH
(2013), pp. 126-127, Paras 241, 241a.
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(1) der Schuldner die Leistung ernsthaft und endgliltig verweigert,

(2) der Schuldner die Leistung bis zu einem im Vertrag bestimmten
Termin oder innerhalb einer im Vertrag bestimmten Frist nicht bewirkt,
obwohl die termin- oder fristgerechte Leistung nach einer Mitteilung des
Glaubigers an den Schuldner vor Vertragsschluss oder auf Grund
anderer den Vertragsabschluss begleitenden Umsténde fiir den Glaubiger
wesentlich ist, oder

(3) im Falle einer nicht vertragsgeméaR erbrachten Leistung besondere
Umsténde vorliegen, die unter Abwéagung der beiderseitigen Interessen
den sofortigen Ricktritt rechtfertigen.

Though there are clear similarities to be found between all
provisions mentioned, some striking differences must also be
highlighted.

Firstly, 8323 BGB sets the general rule that before avoidance of the
contract can be lawfully declared, the aggrieved promisor must fix
an additional period of time. Likewise, 8437(2) BGB narrows down
the Nachfrist as a requirement to be met before the assertion of
other remedies for breach, namely, reduction of the purchase price.

On the flip side, Article 47(2) CISG brings about the same effects
but it is merely voluntarily on the part of the aggrieved buyer. Only
in cases of non-delivery does a Nachfrist becomes mandatory under
the CISG regime, and only if the aggrieved buyer seeks entitlement,
in conjunction with 49(1)(b) CISG, to declare the avoidance of the
contract'®,

Secondly, it is necessary to make reference to the reasonableness—
i.e. Angemessenheit—of the length of the fixed Nachfrist for cure,
either under §323(1) BGB' or Article 47(1)** & 48(1) CISG.
With reference to the German provision, it is submitted that, first
and foremost, attention must be given to the parties’ intention as
vested in the contract. Should it not provide an answer, an

131 b HuBER (2007), p. 21 notes that Article 49(1)(b) CISG is confined to non-
deliveries, whereas §323’s Nachfrist is applicable to all kind of breaches of
contract.

132 See the old decision Bundesgerichtshof 10 February 1982; NJW 1982, 1279.
133 See below Ch. 1V, 4.2.5.
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adjudicator must take into account the circumstances of the given

case and assess them against an objective criterion®*.

Nevertheless, the key question is whether the length of a Nachfrist
Is unreasonable only if, and insofar as, the consequences of the time
lag after the time for subsequent performance would amount to a
fundamental (under the CISG) or material (under US Contract law)
breach, had the fixed additional period of time under 8323 BGB
expired without proper performance by the promisor.

In other words, the doubt is whether—despite the Nachfristmodell—
the BGB preserves a bias for the fundamental character of a breach.
This question is particularly conspicuous because, a priori, an
aggrieved promisee is not expected to fix another period of time but
can immediately resort to remedies for breach, including, as a

matter of principle, termination of the contract*®.

The following interpretation is upheld:

i.  The reasonableness of the length of the Nachfrist fixed by
the aggrieved promisor under §323 BGB—i.e. the buyer
under 8§437(2) BGB—must, on the one hand, give a realistic
opportunity to the breaching seller to cure according to the
circumstances of the case.

ii.  On the other hand, reasonableness of the Nachfrist does not
find its limits wherever the time lag would amount to a
fundamental breach, which would be in tune with the
interpretation, discussed below™®, proffered for Article
48(1)’s specific precondition that the seller’s right to cure
must not cause the buyer an “unreasonable delay”.

3% MiinchKomm/ ERNST (2016), §323, Paras 71-72 (zu lange Nachfrist) and Paras
79-80 (zu kurze Nachfrist); K61z (2012), Vertragsrecht, pp. 392-393, Para 944-
945. Cf. ScHuLZzE (2017), HK-BGB, Para 5.

In the comparison with the CISG, see Schlechtriem/ Schwenzer/ MULLER-CHEN
(2016), Art. 47, pp. 758-759, Paras 6-10.

1% Mepicus/ PETERSEN (2015), p. 140, Paras 282 phrasing: “[n]ach dem
vorzugswiirdigen Einheitkonzept bedarf es keiner neuerlichen Fristsetzung [...]”.
136 Ch. 11, 2.2.a).

48



Under the BGB’s system, all breaches—except if they are minor—
may lead to termination of the contract, if the Nachfrist fixed by the
creditor was reasonably long enough according to circumstances™’
and has expired without due performance by the promisor.
Conclusively, there is no fundamental breach bias under the BGB.

This conclusion clashes with the Convention, where, in cases other
than non-deliveries, the fruitless expiration of a Nachfrist does
never upgrade the established breach to the category of a
fundamental one, only which would allow avoidance of the
contract™®. Interestingly enough, it might be the case that after the
expiration of an additional period of time under Article 47(1), the
seller can still impose its right to cure pursuant to Article 48(1) and
the buyer cannot resort to replacement or avoidance of the contract,
because the failure to perform does not amount to a fundamental
breach yet.

All in all, on the one hand, the mechanism laid down by §323 BGB
provides a rather strong guarantee to the breaching promisor that the
contract will not be opportunistically avoided by the aggrieved
promisee. On the other hand, it is submitted in the literature that the
Nachfrist device reinforces legal certainty, as it articulates a
mechanism that neatly rules the remedies for breach of contract in
favor of both parties™.

The latter is assumed to be the most significant advantage of the
German cure regime over the not always straightforwardly
applicable seller’s rights to cure—particularly due to their several
preconditions under Article 48(1) CISG and §2-508(2) UCC—as
well as over the necessity to determine as complex a notion as the

137 KoTzZ (2012), p. 393, Para 944 in fine: “[d]as bedeutet, dass der Riicktritt nur
dann berechtigt ist, wenn er bis zum Ablauf einer vom Gericht festzusetzenden
,angemessenen’ Frist erfolgt ist”.

138 As indicated above, that constitutes a crucial difference between the CISG and
ULIS regimes, CISG-AC Opinion no 5, p. 3 Para 3.2. See also SCHLECHTRIEM/ P.
BUTLER (2009), UN Law, p. 143, Para 188.

139 OETKER/ MAULTZSCH (2013), p. 125, Para 238.
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one of fundamental—or material—breach within the context of
Article 25 CISG or under the SGA,

c) In European Consumer Law: Hierarchy of Remedies
under Article 3 European Directive 1999/44/EC on
Certain Aspects of Sale of Consumer Goods

Careful attention must be brought to the Directive 1999/44/EC of
the European Parliament and of the Council of 25" May 1999 on
certain aspects of the sale of consumer goods and associated
guarantees™'.

A priori, one of the core purposes of the Directive is to articulate the
consumer’s remedies for breach of contract due to a lack of
conformity of goods. This principle of conformity is defined in
Article 2 in rather similar terms to Article 35 CISG***:

Article 2.- Conformity with the contract

(1) The seller must deliver goods to the consumer which are in
conformity with the contract of sale.

(2) Consumer goods are presumed to be in conformity with the contract
if they:

(a) comply with the description given by the seller and possess the
qualities of the goods which the seller has held out to the consumer
as a sample or model,;

(b) are fit for any particular purpose for which the consumer requires
them and which he made known to the seller at the time of
conclusion of the contract and which the seller has accepted;

(c) are fit for the purposes for which goods of the same type are
normally used;

140 See P. HUBER (2007), p. 34; and MAK (2009), p. 171. For a harsh criticism on
the uncertainty created by the seller’s right to cure, see BRIDGE (2011), FS
Schwenzer, p. 235.

141 Official Journal of the European Union L 171/12; Modified by Directive
2011/83/EU of the European Parliament and of the Council of 25th October 2011
on consumer rights, Official Journal of the European Union L 304/64. See also
Giovanni DE CRISTOFARO/ Alberto DE FRANCESCHI (eds.) (2016), pp. 1, 5.

2 |n the case law, see CJEU 4 June 2015; c-497/13 Froukje Faber v. Autobedrijf
Hazet Ochten BV for the application of the directive even if the consumer has not
declared its condition as such, as well as for the presumption of non-conformity
in the purchased goods in accordance with Article 5(3). In the literature: Bianca/
GRUNDMANN (2002), Commentary, pp. 119, 122, Paras 1, 6.
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(d) show the quality and performance which are normal in goods of
the same type and which the consumer can reasonably expect, given
the nature of the goods and taking into account any public statements
on the specific characteristics of the goods made about them by the
seller, the producer or his representative, particularly in advertising
or on labelling.

However, according to the commentary™®, it was noticed early on
that not only non-conformities in the goods themselves but also all
kind of non-conformities in the tender of performance—as
deviations from the agreed contractual plan—should amount to
breaches of contract and trigger the corresponding remedies. With
the modification introduced by the directive 2011/83/EU of the
European Parliament and of the Council of 25th October 2011 on
consumer rights, the question was clearly settled'*.

Particularly, in Article 18(2), the directive introduced a mechanism
for avoidance based upon the fixing by the consumer of an
additional time for performance by the seller (Nachfrist), which
allows the consumer to terminate the contract if the seller does not
deliver within the extra period of time granted to it. This remedial
system, confined to non-deliveries, is clearly modelled on the
avoidance of contract pursuant to the Nachfrist mechanism under
Article 47(1) in conjunction with 49(1)(b) CISG'*.

Article 18 Delivery

(D[]

(2) Where the trader has failed to fulfil his obligation to deliver the
goods at the time agreed upon with the consumer or within the time limit
set out in paragraph 1, the consumer shall call upon him to make the
delivery within an additional period of time appropriate to the
circumstances. If the trader fails to deliver the goods within that
additional period of time, the consumer shall be entitled to terminate the
contract.

Exceptions to that Nachfrist-mechanism are gathered under Article
18(2) in fine Directive, which, for instance, governs immediate

143 Bianca/ GRUNDMANN (2002), Commentary, p. 122, Para 5.

144 Article 18 Directive 2011/83/EU introduced the buyer’s remedies for delay in
the delivery of the purchased goods to the consumer.

%5 Also 7.1.5 UNIDROIT PICC, see Diaz Alabart/ Alvarez/ FUENTESECA (2014),
pp. 432, 442-443, 446; and CARRASCO (2016), pp. 103-104, 107.

51



termination in cases where timely delivery was of the essence—
tantamount to avoidance under Article 49(1)(a) CISG. All these
exceptions are clearly similar to those cases where a fundamental
breach, within the definitions of Article 25 CISG, is already
applicable after the non-delivery by the seller.

Article 18

(2) [in fine] The first subparagraph shall not be applicable to sales
contracts where the trader has refused to deliver the goods or where
delivery within the agreed delivery period is essential taking into account
all the circumstances attending the conclusion of the contract or where
the consumer informs the trader, prior to the conclusion of the contract,
that delivery by or on a specified date is essential. In those cases, if the
trader fails to deliver the goods at the time agreed upon with the
consumer or within the time limit set out in paragraph 1, the consumer
shall be entitled to terminate the contract immediately.

Furthermore, Article 18(4) Directive states the compatibility of the
Nachfrist-mechanism with other remedies for breach of contract,
even those stemming from national law. This provision, however,
mainly refers to the cumulative feature of damages.

Article 18

(4) In addition to the termination of the contract in accordance with
paragraph 2, the consumer may have recourse to other remedies provided
for by national law.

For cases of non-conforming tenders of performance by the seller
other than non-delivery, however, the Directive deviates from the
CISG by not comprising a seller’s right to impose cure after
performance date on the consumer before the latter can assert its
remedies for breach of contract under Article 48 CISG, or,
conspicuously, under 8§2-508(2) UCC, which also applies to
consumer transactions. Likewise, in these instances, the Directive
does not opt for a Nachfristsetzung, under 88323, 437&2) BGB, but
sets forth a remedial system, structured hierarchically**°.

As a result, Article 3(1)(2)(5) Directive sets forth the liability of the
seller and the range of remedies for breach potentially available to
the consumer. Following the hierarchy above mentioned, in the case

146 CARRASCO (2016), pp. 107-108; and CAMARA (2003), pp. 548-549.
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of non-conformity, the aggrieved consumer has to primarily
exercise its right to ask for seller’s cure—i.e. specific
performance—by means of repair or replacement.

Article 3 Rights of the consumer

(1) The seller shall be liable to the consumer for any lack of conformity
which exists at the time the goods were delivered.

(2) In the case of a lack of conformity, the consumer shall be entitled to
have the goods brought into conformity free of charge by repair or
replacement, in accordance with paragraph 3, or to have an appropriate
reduction made in the price or the contract rescinded with regard to those
goods, in accordance with paragraphs 5 and 6.

This hierarchy is laid down in paragraph (3)—“in the first place”—
which further specifies and restricts these rights. On the one hand,
the seller cannot charge the consumer for the replacement or repair,
nor for use, until the replacement is conducted. On the other hand,
the consumer cannot claim for repair or replacement when it is
impossible or disproportionate. For interpretation of these headings,
the judgements of the Court of Justice of the European Union are of

the utmost relevance®*’.

Furthermore, the cure must be carried out within a reasonable
timeframe and without causing any significant inconvenience to the
consumer. The assessment, following the standard of
reasonableness, must be conducted upon a case-by-case basis.
According to the Directive’s wording, particular focus must be
given to the nature of the goods and purpose for which they were
bought.

Arguably, as regards the timeframe, the replacement or repair by the
seller should be deemed to be within a reasonable period wherever
the resulting time lag after the subsequent performance would not

17 CJEU 16 June 2011, c-65/09 Weber v. Wittmer and c-87/09 Putz v. Medianess,
where the Court imposes the obligation on the seller to remove the defective
goods and install conforming goods in replacement. The CJEU further interprets
Article 3(2)(3) Directive as regards the disproportion that costs arising out of such
replacement may cause to the seller. Also, CJEU 17 April 2008, c-404/06 Quelle
AG v. Bundesverband der Verbraucherzentralen und Verbraucherverbénde,
where the Court finds for the consumer on the grounds that the seller is not
entitled to economic compensation for the use of the defective goods by the
consumer from the delivery until the replacement is effectively carried out.
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be tantamount to a scenario of fundamental breach under Article 25
CISG or exemption of the Nachfristsetzung under Article 18(2) in
fine. For example, the time taken for performance would be
particularly unreasonable if the consumer has specified that it needs
the goods by a certain date and the seller does not meet such a
requirement.

Article 3

(3) In the first place, the consumer may require the seller to repair the
goods or he may require the seller to replace them, in either case free of
charge, unless this is impossible or disproportionate. A remedy shall be
deemed to be disproportionate if it imposes costs on the seller which, in
comparison with the alternative remedy, are unreasonable, taking into
account:

- the value the goods would have if there were no lack of conformity,
- the significance of the lack of conformity, and

- whether the alternative remedy could be completed without
significant inconvenience to the consumer.

Any repair or replacement shall be completed within a reasonable time
and without any significant inconvenience to the consumer, taking
account of the nature of the goods and the purpose for which the
consumer required the goods.

Only after this preliminary attempt to exercise the cure-oriented
remedies—replacement and repair—may the consumer resort to the
two secondary ones: reduction of the purchase price and
avoidance—or, in the words of the Directive, rescission of the
contract'®®. The latter, however, is only permissible provided that
the lack of conformity is not minor**°,

Article 3

(5) The consumer may require an appropriate reduction of the price or
have the contract rescinded:

- if the consumer is entitled to neither repair nor replacement, or

- if the seller has not completed the remedy within a reasonable time,
or

148 BiaNCA/ Grundmann (2002), Commentary, p. 159, Para 22.

%9 For the restriction of the remedy to avoid the sales contract wherever the lack
of conformity is minor and the following possibility to assert the remedy to
reduce the price, see CJEU 3 October 2013, ¢-32/12 Soledad Duarte Hueros v.
Autociba SA and Automoviles Citroén Espafia SA.

54



- if the seller has not completed the remedy without significant
inconvenience to the consumer.

(6) The consumer is not entitled to have the contract rescinded if the
lack of conformity is minor.

First and foremost, under the Directive—as well as under §8323,
437(2) BGB—the aggrieved consumer is entitled to avoid the
contract without recourse to the notion of fundamental breach. This,
of course, seems to constitute a crucial deviation from the CISG
model, which hinges upon Article 25™°.

Therefore, this remedial system articulated upon a hierarchical basis
builds a cure regime that enshrines common goals under the general
principle Favor Contractus. Namely, it aims to grant performance
of the contract as long as appropriate according to the circumstances
and parties’ interests at stake, as well as to eschew avoidance of the
sales contract. Notwithstanding the similarities, the Directive adopts
a strikingly different approach to meeting these goals compared to

the alternative mechanisms presented above ***.

One main explanation can be proffered on account of the nature of
the parties involved in the sales governed by the Directives. It might
be argued that a seller’s right to cure better fits a sale between
professional parties than a business-to-consumer (B2C) contract. In
the latter, the unbalanced positions of the parties is the basic
characteristic; therefore, it is submitted that the consumer must be
legally protected.

Here, however, the UCC turns out to be the conspicuous exception.
The UCC comprises a consumer-friendly immediate right to reject
non-conforming tenders and call off the contract, on the basis of the
Perfect Tender Rule under §2-601 UCC, tempered by two generous
seller’s rights to cure—before and after delivery date—under §2-
508(1)(2) UCC, respectively.

Therefore, the hierarchy in the remedies for breach can be seen as a

matter of market policy*®* as seen, following the primary remedies

150 cARRASCO (2016), p.109.
151 BiaNcA/ Grundmann (2002), Commentary, p. 169, Para 57.
152 MAK (2009), p. 208.
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focused on replacement and repair of the defective goods, the
Directive pursues the goal of preservation of the contract and full
performance under agreed terms but without yielding the control of
the post-breach scenario to the trader over the consumer™-.

As a consequence, both parties have their positions legally
guaranteed while their contractual interests are properly satisfied.
The consumer receives the goods purchased in conformity with the
contract and the seller gets the price agreed in exchange for them.
As an ultimate outcome, this mechanism serves to promote trade—
as well as economic growth—within a European market that counts
over 500 Million consumers™*,

1.1.3 Opting for the Seller’s Rights to Cure: Imprints and
Developments

a) Uniform Rules for International Commercial
Contracts

The 2004 and 2010 versions of the UNIDROIT Principles of
International Commercial Contracts (PICC) lay down under Article
7.1.4, a non-conforming party’s right to cure that shares rationales
with Article 48 CISG and §2-508 UCC. Consequently, it is assumed
that the PICC supports a cure regime that, in line with the principle
of favour contractus, seeks to ensure performance of the contract as
long as possible and to disown avoidance on account of economic

reasons™>.

Article 7.1.4 Cure by non-performing party

(1) The non-performing party may, at its own expense, cure any non-
performance, provided that
(a) Without undue delay, it gives notice indicating the proposed
manner and timing of the cure;
(b) Cure is appropriate in the circumstances;

153 BiaNcA/ Grundmann (2002), Commentary, p. 160, Para 23.

1 EUROSTAT, Key figures on Europe, 2016 ed., Statistical Books, available at:
http://ec.europa.eu/eurostat/documents/3217494/7827738/KS-E1-16-001-EN-
N.pdf/69cc9e0d-9eb3-40e5-b424-29d00686b957.

155 Vogenauer/ HUBER (2015), pp. 921-922, Para 6.
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(c) The aggrieved party has no legitimate interest in refusing cure;
and
(d) Cure is effected promptly.

Nevertheless, it must be noted that Article 7.1.5, acting in
conjunction with Article 7.3.1(3) UNIDROIT, lays down a particular
Nachfrist mechanism for avoidance of the contract in instances of a
delay in performance. This specific mechanism to avoid the contract
is clearly modelled on Articles 47(1) and 49(1)(b) CISG, although
the latter is limited to non-deliveries, whereas under UNIDROIT this
technique is greatly widened to cover delay in performance of all
obligations under the contract. Therefore, it closely resembles to the
Nachfrist-mechanisms set forth under §§323 and 437(2) BGB™® as
well as under Article 18(2) Directive 2011/83/EU.

Article 7.1.4 UNIDROIT governs an all-embracing right to cure by
the non-performing party. This assumption can be supported by
three principal remarks. Firstly, the provision in question widens the
scope of application by expressly coining the notion of a non-
performing party. Therefore, this provision deviates from the
confinement to which the right to cure is put under Article 48 CISG
or 82-508 UCC, according to which only the seller is entitled to

perform a subsequent cure®’.

Secondly, pursuant to the UNIDROIT Principles, there is only one
general right to cure. Whereas the CISG or the UCC separate the
application of the seller’s rights to cure before and after the due date
for delivery—i.e. performance—resulting in several seller’s rights
to cure under Articles 34, 37, and 48 CISG or §2-508(1)(2) UCC
respectively, the UNIDROIT principles do not differentiate between
these®,

Thirdly, the principles of Article 7.1.4 UNIDROIT expressly refer to
the cure of “any non-performance”, which mirrors Article 48’s
broad notion of “any failure to perform”. The UNIDROIT principles

156 \/ogenauer/ SCHELHAAS (2015), pp. 851-852, Paras 1-2 coining the expression
of “proactive approach to non-performance”; Vogenauer/ HUBER (2015), p. 921,
Para 3.

157 SINGH (2006), p. 27.

158 |1u (2005), p. 3; Vogenauer/ SCHELHAAS (2015), p. 846, Para 5; and SINGH
(2006), p. 28.
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also conclusively stick to the Unitarian approach to breach-of-
contract™®, early enshrined under the CISG, which considers all
types of failure to perform potentially subject to the seller’s right to
cure.

Comparing the specific wording of Article 7.1.4 UNIDROIT and
Article 48 CISG, some similarities and some differences are both
noticeable. In the former category, Article 7.1.4 UNIDROIT
principles make expressly clear that cure must be conducted at the
non-performing party’s expense. In the latter, Article 7.1.4
expressly lays down that the cure has to be effected promptly after
the notice of cure is given by the breaching party. This requirement
is absent from Article 48(1) which only curtails cure where it may
create unreasonable delay:

Article 48

(1) Subject to article 49, the seller may, even after the date for delivery,
remedy at his own expense any failure to perform his obligations, if he
can do so without unreasonable delay and without causing the buyer
unreasonable inconvenience or uncertainty of reimbursement by the
seller of expenses advanced by the buyer. However, the buyer retains
any right to claim damages as provided for in this Convention.

It is submitted in the literature that “promptly”*®, taking into
account the circumstances of the case, must be a rather short
interval. However, it must at the same time give a realistic
opportunity to the breaching party to subsequently cure its failure to
perform*®*. Arguably, the boundaries of the length of the time for
conducting the subsequent cure must be delineated by the notion of
fundamental breach in keeping with their interpretation under
Article 48(1) and 8323(2) BGB. Under the UNIDROIT principles, as
discussed below, this notion is not only found under Article 7.3.1(2)
but also under Article 7.1.4(1)(b-c).

Furthermore, provided that the non-performing party has given
effective notice of its intent to cure, the other party may not resort to

9\/ogenauer/ SCHELHAAS (2015), p. 846, Para 5; and KRUISINGA (2011), p. 913.
%0 MAGNUs (2012), CISG vs CESL, p. 118; and Schulze/ ZoLL (2012),
Commentary, p. 501, Para 19, upholding a homogeneous interpretation of the
notion “promptly” and “reasonable period of time” under Article 109 CESL.

161 \/ogenauer/ SCHELHAAS (2015), pp. 848-849, Para 20.
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other remedies. However, unlike Article 48 CISG, Article
7.1.4(4)(5) not only expressly states the compatibility of the right to
cure with a claim for non-curable damages—such as those derived
from the delay in performance—but also with entitlement to
withhold performance on the part of the aggrieved party*®.

Article 7.1.4 Cure by non-performing party
[...]

(4) The aggrieved party may withhold performance pending cure.

(5) Notwithstanding cure, the aggrieved party retains the right to claim
damages for delay as well as for any harm caused or not prevented by
the cure.

Regarding the preconditions for the existence of the right to cure, it
is worth noting that, under Article 48(1) CISG, the seller’s right to
cure exists as a right in itself. Under UNIDROIT principles, however,
the non-performing party’s right to cure is only existent once the
party has given an effective notice offering cure. This notice must
be given without undue delay and it is reputed to be an essential
requirement for the existence of the right to cure itself*®,

Therefore, in accordance with Article 48(2-4) CISG but heavily
deviating from Article 48(1) CISG, a notice of cure given by the
breaching party to the aggrieved one is not a mere requisite for the
performance but for the very existence of the right to cure.
Assumedly, failing this notice, nothing should impede the aggrieved
party from lawfully resorting to its remedies for breach.

From this perspective, the breaching party’s right to cure under the
UNIDROIT Principles, unlike Article 48(1) CISG, seems to pay less
attention to the preconditions for the existence of the right in itself,
instead shifting the focus to other aspects of the right. The Article
7.1.4 UNIDROIT upholds the balance between the parties’
positions—as well as guaranteeing their legitimate interests after the
breach is established—by giving to the aggrieved party grounds for
refusal. Among these, however, it may be submitted that a rather

162 See below Ch. 1V, 4.2.8.
163 \Jogenauer/ SCHELHAAS (2015), p. 847, Para 9; SINGH (2006), p. 29; KEE
(2007), p. 191; and KRUISINGA (2011), p. 913.
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subjective criterion is set forth by means of the notion “legitimate
interest of the aggrieved party”164.

Article 7.1.4 Cure by non-performing party

(1) The non-performing party may, at its own expense, cure any non-
performance, provided that
(a) Without undue delay, it gives notice indicating the proposed
manner and timing of the cure;
(b) Cure is appropriate in the circumstances;
(c) The aggrieved party has no legitimate interest in refusing cure;
and
(d) Cure is effected promptly.

Insofar as the aggrieved party does not agree to an opportunity to
subsequently cure, all headings under Article 7.1.4(1)(a) to (d) must
be positively and cumulatively met to allow the non-performing
party to cure'®®; in any other event, the aggrieved party can exclude
the right to cure. The burden of proof initially lies with the non-
performing party, whereas the aggrieved one only has to prove its
legitimate interest in refusing cure'®® after preconditions (a) and (b)

are met.

All this results in the need to shed light on the most complex issue,

found under Avrticle 7.1.4(2). This provision states™®’:

Article 7.1.4 Cure by non-performing party

[...]

(2) The right to cure is not precluded by notice of termination.

(3) Upon effective notice of cure, rights of the aggrieved party that are
inconsistent with the non-performing party’s performance are suspended
until the time for cure has expired.

[...]

Under the UNIDROIT principles scheme, a crucial deviation from
Article 48(1) CISG—which reads “subject to”—but not from

184 1t might resemble the exceptions to a Nachfristsetzung under §323(2)(3) BGB,
Vogenauer/ SCHELHAAS (2015), p. 848, Para 16 and SINGH (2006), p. 28. In
comparison, see the seller’s right to cure under Article 109 CESL, Dannemann/
Vogenauer/ MACQUEEN/ DAUNER-LIEB/ TETTINGER (2013), p. 636.

185 KRUISINGA (2011), p. 913.

166 \/ogenauer/ SCHELHAAS (2015), p. 846, Paras 6, 8.

167 SINGH (2006), p. 28; Vogenauer/ HUBER (2015), p. 928, Para 33; and KEE
(2007), p. 191.
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Article 48(2-4) CISG or Article 1l1l.— 3:201 to 3:204 DCFR'®®
(discussed subsequently), is that the existence of a concept of
fundamental non-performance within the structure of Article
7.3.1(2) UNIDROIT (upon which the aggrieved party is entitled to
rightfully terminate—i.e. avoid—the contract pursuant to Article
7.3.1(1) UNIDROIT) does not, a priori, preclude the chance to cure
by the non-performing party®°.

Article 7.3.1 Right to terminate the contract

(1) A party may terminate the contract where the failure of the other
party to perform an obligation under the contract amounts to a
fundamental non-performance.

(2) In determining whether a failure to perform an obligation amounts to
a fundamental non-performance regard shall be had, in particular, to
whether

(a) the non-performance substantially deprives the aggrieved party
of what it was entitled to expect under the contract unless the other
party did not foresee and could not reasonably have foreseen such
result;

(b) strict compliance with the obligation which has not been
performed is of essence under the contract;

(c) the non-performance is intentional or reckless;

(d) the non-performance gives the aggrieved party reason to believe
that it cannot rely on the other party's future performance;

(e) the non-performing party will suffer disproportionate loss as a
result of the preparation or performance if the contract is
terminated.

Ultimately, under the UNIDROIT’s regime for cure, the notion of
fundamental breach according to Article 7.3.1(2) is constructed
without having to take into account whether it is still possible to
cure the non-performance’™. It results in the assumption that the

168 \/ogenauer/ SCHELHAAS (2015), p. 849, Paras 22

169 DiMatteo/ Janssen/ Magnus/ Schulze/ BRIDGE (2016), p. 476, Para 26:
“[c]ontrary to the CISG the rightful termination does not preclude the right to
cure”.

170 \/ogenauer/ HUBER (2015), p. 928, Paras 33: “[i]t is submitted that (unlike the
CISG) the right to cure should not be taken into account under Art 7.3.1(2)(a)
[...] Art 7.1.4(2) and (3) make clear that the right to cure takes precedence over
the right to terminate the contract. As a result, under the fundamental breach
analysis there is no need to consider whether it is possible to cure a non-
performance”.
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non-performing party’s right to cure, wherever the requirements of
Article 7.1.4(1)(a-d) are met, is not only independent from the
notion of fundamental non-performance but it also prevails over the
aggrieved party’s right to terminate the contract, as Article
7.1.4(2)(3) clearly sets forth.

Therefore, since that the breaching party’s right to cure prevails
over the aggrieved party’s right to terminate the contract'’?, the
exercise of the right to cure is correspondingly vested with the most
far-reaching consequences. As stated in the official commentary’,
the effects of a termination are suspended by an effective notice of
cure under Article 7.1.4. What is more, a rightful offer of cure may
also alter the position of the aggrieved party by reviving a contract
that had been terminated’®. Hence, obligations of restitution arising

out of the winding-up process are likewise cancelled.

Important criticism has been raised against this scheme of termination.
Primarily, it is assumed that it undermines parties’ certainty because the
aggrieved party cannot fully rely on the effectiveness of its notice of

termination as this can be challenged by a subsequent notice of cure by

the non-performing party*".

All in all, the key question regarding the regime of the non-
performing party’s right to cure under Article 7.1.4 UNIDROIT
Principles arises from cases where cure of a fundamental breach is
in fact possible, and the aggrieved party has already terminated the
contract.

With regards this point, it is beyond doubt that whenever a non-
performance amounts to a fundamental one as far as Article 7.3.1(2)
is concerned'”, though the breach may be factually curable, the
grounds for refusal by the aggrieved party of the offer to cure

enumerated by Article 7.1.4(1)(a-d) are easily met".

1 YOVEL (2005), p. 9.

2 UnIDROIT (2010), Off. Comm. Art. 7.1.4., p. 229.

173 \Jogenauer/ SCHELHAAS (2015), p. 849, Paras 22.

174 \Jogenauer/ SCHELHAAS (2015), p. 849, Para 22, YOVEL (2005), p. 9 and Liu
(2005), p. 5.

175 \/ogenauer/ HUBER (2015), p. 918, Para 3.

76 WAGNER (2012), p. 5 reaches to the same conclusion when interpreting Avrticle
87(2) CESL (fundamental non-performance) and the grounds for refusal of the
seller’s right to cure after performance date under Article 109(2) and ff. CESL.
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Namely, these grounds are: (a) Without undue delay, it gives notice
indicating the proposed manner and timing of the cure; (b) Cure is
appropriate in the circumstances; (c) The aggrieved party has no
legitimate interest in refusing cure; and (d) Cure is effected promptly.

For instance, wherever the time for performance was of the essence
under the contract (Fixgeschaft), the aggrieved party can freely
resort to 7.1.4(1)(b)(c) to lawfully refuse an offer of cure.
Therefore, if the aggrieved party has already declared the contract
avoided—i.e. terminated—this avoidance of contract can hardly be
challenged by the breaching party by means of a notice of cure. This
understanding is both more in tune with the regime of the seller’s
right to cure as governed by Article 48(1) CISG and allows
tempering of the sharp criticisms of Article 7.1.4.

b) Scholarly Works for the Harmonization of the
European Contract Law: PECL and DCFR

The Commission on European Contract Law, led by Prof. Ole
Lando—also known as Lando Commission—set a Working Party to
draw up the Principles of European Contract Law (PECL). Strongly
influenced by the CISG*"’, these Principles comprise a cure regime
for addressing breach of contract basically structured on the grounds
of a non-performing party’s right to cure’®. Article 8:104 PECL
reads as follows:

Article 8:104: Cure by non-performing party

A party whose tender of performance is not accepted by the other party
because it does not conform to the contract may make a new and
conforming tender where the time for performance has not yet arrived or
the delay would not be such as to constitute a fundamental non-
performance.

Even though this non-performing party’s right to cure applies to all
non-conforming tenders of performance’’*—comprising any

77 Schlechtriem/ Schwenzer/ SCHWENZER (2016), Introduction, p. 10.

8 DiMatteo/ Janssen/ Magnus/ Schulze/ FLEISCHMANN/ SCHMIDT-KESSEL
(2016), pp. 478-479, Para 36.

9 YOVEL (2005), p. 8, pp. 386-387; LANDO/ BEALE, Parts | and II, p. 359
referring to equivalence with the notion of “any failure to perform” under the
Convention. But Cf. KRUISINGA (2011), p. 914.
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deviation from the contractual plan—it is further complemented
with a specific Nachfrist-mechanism. The latter, however, is mainly
relevant for scenarios of delay in performance, where it articulates
an alternative mechanism for avoidance. This is laid down under
Articles 8:106 in conjunction with 9:301(b) PECL, which are
clearly modelled on Article 7.1.5 and 7.3.1(3) UNIDROIT principles,
and in turn, on Articles 47(1) and 49(1)(b) CISG*®°.

Article 8:106: Notice Fixing Additional Period for Performance

[...]

(3) If in a case of delay in performance which is not fundamental the
aggrieved party has given a notice fixing an additional period of time of
reasonable length, it may terminate the contract at the end of the period
of notice. The aggrieved party may in its notice provide that if the other
party does not perform within the period fixed by the notice the contract
shall terminate automatically. If the period stated is too short, the
aggrieved party may terminate, or, as the case may be, the contract shall
terminate automatically, only after a reasonable period from the time of
the notice.

As regards the norm dealing with the right to cure, this provision is
arguably not only derived from Article 48 CISG but also modelled
on Article 7.1.4 UNIDROIT principles. Thereby, in first place, the
right to cure under Article 8:104 PECL is given to the broad notion
of the non-conforming party. From this wording, it can be clearly
derived that it is a general right, not only available to both parties of
the contract but also not merely confined to contracts for the sale of

goods®.

Second, Article 8:104 PECL comprises in a sole provision two
different rights to cure. Deviating from the provision under the
UNIDROIT principles but closer to that of the Convention, the
PECL’s provision positively distinguishes between them.
According to the first right, a subsequent cure must be conducted
before the performance date—when the “time for performance has
not yet arrived”—which corresponds with Articles 34 and 37 CISG.
The second right is only to be carried out after the contractual date
for performance—inevitably incurring a delay—and is tantamount
to Article 48 CISG'®,

180 ANDO/ BEALE, Parts | and 11, p. 359, 373-374.
181 S\VESAND (2006), Buyer’s Remedies, p. 16.
182 YOVEL (2005), p. 3.
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Focusing on the latter right, it is noticeable that Article 8:104 PECL
Is far more limited in guiding its own application than Article 48
CISG.

Firstly, under Article 8:104 PECL, no particular preconditions for
its existence are provided; nor is a regime of communications
between the parties detailed; there is no express exclusion or
suspension of incompatible remedies; and no general compatibility
of damages. Despite this lack of specifications, it is submitted that
the general obligation to act according to good faith and fair
dealing—under Article 1:201(a)—can address most of the doubts
that Article 8:104 might generate®®,

Article 1:201: Good Faith and Fair Dealing

(1) Each party must act in accordance with good faith and fair dealing.

The only requirement expressly set is a time cap, per which the non-
performing party has no right to cure when the delay would amount
to a fundamental non-performance'®. Notably, this formulation
clearly defines the boundaries of the notion of reasonable delay to
the conduction of a subsequent cure by the breaching party. As
upheld elsewhere—e.g. under Article 48(1) CISG, 82-508(2) UCC
or §323(1) BGB—reasonable time for subsequent cure should, as a
rule of thumb, be interpreted as finding its ultimate limit wherever
the resulting time lag would amount to a fundamental breach of
contract.

Secondly, Article 8:104 PECL limits the availability of the non-
performing party’s right to cure to cases of non-acceptancelgs. Thus,
it is disputed whether if the aggrieved party accepts a non-
conforming tender and then the goods turn to be non-conforming,
there would be room for a non-performing party’s right to cure, or if

183 |_aANDO/ BEALE, Parts | and Il, p. 113; and YOVEL (2005), p. 16.

184 See YOVEL (2005), p. 5. Cf. MAK (2009), p. 168.

185 YOVEL (2005), p. 8 and (2007), pp. 386-387. Even though the provision refers
to the non-acceptance of the non-conforming tender of performance, the promisor
is not generally entitled to reject a non-conforming tender. The PECL does not
recognize a Perfect Tender Rule equivalent to that governed under §2-601 UCC.
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the aggrieved party would be entitled to directly resort to remedies

for breach of contract*®,

Finally, Article 8:104—differing from Article 48(1) CISG—does
not expressly subject the non-performing party’s right to cure to the
aggrieved party’s right to terminate the contract pursuant to Article
9:301(1) PECL. It is not normatively settled, therefore, what the
exact interplay between the non-performing party’s right to cure and
the aggrieved party’s right to terminate the contract is; nor is it clear
what the impact of the non-performing party’s right on the notion of
fundamental non-performance under Article 8:103 PECL is; or
indeed whether curability is a yardstick to be taken into account:

Article 8:103: Fundamental Non-Performance
A non-performance of an obligation is fundamental to the contract if:

(a) strict compliance with the obligation is of the essence of the
contract; or

(b) the non-performance substantially deprives the aggrieved party of
what it was entitled to expect under the contract, unless the other
party did not foresee and could not reasonably have foreseen that
result; or

(c) the non-performance is intentional and gives the aggrieved party
reason to believe that it cannot rely on the other party’s future
performance.

Article 9:301: Right to Terminate the Contract

(1) A party may terminate the contract if the other party’s non-
performance is fundamental.

Arguably, like UNIDROIT Principles but deviating from Article 48(1)
CISG, nothing in the PECL’s rules curtails the application of the
breaching party’s right to cure after delivery date to cases of
factually curable fundamental non-performance. Thus, curability of
the breach cannot be considered one of the factors in the assessment
of the seriousness of the breach under the PECL, upon which the
remedy of termination as per Article 9:301(1) is articulated.

186 \JoN BAR/ CLIVE (2009), p. 812, following the example presented there: to
reduce the purchase price. By comparison, see the similar discussion about
whether §2-508(2) UCC also applies to cases of revocation of acceptance by the
buyer under §2-608 UCC.
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There are only two requirements. On the one hand, that the cure
must not cause a delay that makes the resulting time lag amount to a
fundamental non-performance, as expressly outlined by Article
8:104'%". On the other hand, unlike Article 7.1.4(3) UNIDROIT
Principles, a rightful termination of the contract by the aggrieved
party would also preclude the non-performing party’s cure™.

This is so stated under Article 9:303(b) PECL, which lays down a
crucial rule basically rooted in the far-reaching principle of good
faith under the PECL™®:

Article 9:303: Notice of Termination

B[]
(b) If, however, the aggrieved party knows or has reason to know that
the other party still intends to tender within a reasonable time, and
the aggrieved party unreasonably fails to notify the other party that it
will not accept performance, it loses its right to terminate if the other
party in fact tenders within a reasonable time.

Accordingly, even if the established non-performance amounts to a
fundamental breach within the meaning of Article 8:103 PECL and,
correspondingly, the aggrieved party rightfully seeks to terminate
the contract pursuant to Article 9:301(a) PECL, the breaching party
may be granted with an unusual opportunity to subsequently cure
this fundamental non-performance, if the aggrieved party has failed
in giving the notice that it will not accept the subsequent tender of
performance. In so doing, the PECL clearly pursues the goal of
avoiding economic waste arising from impaired attempts to cure.

Subsequently, the Study Group on a European Civil Code and the
Acquis group drew up the Draft Common Frame of Reference
(DCFR)™, whose Articles I11.— 3:202-204 structure a cure regime
based upon a non-performing party’s right to subsequently cure.
The four DCFR model rules on the right to cure by debtor, which

187 Mak (2009), p. 168.

188 YoVEL (2005), p. 15, in his words, under Article 8:104 the right to cure is
unqualified for either non-fundamental or fundamental non-performances.

189 Article 1:201: Good Faith and Fair Dealing

(1) Each party must act in accordance with good faith and fair dealing.

199 chlechtriem/ Schwenzer/ SCHWENZER (2016), Introduction, p. 10.
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read as follows, probably constitute the most accurate normative
attempt to regulate this legal institution.

111.—3:201: Scope

This Section applies where a debtor’s performance does not conform to
the terms regulating the obligation.

111.—3:202: Cure by debtor: general rules

(1) The debtor may make a new and conforming tender if that can be
done within the time allowed for performance.

(2) If the debtor cannot make a new and conforming tender within the
time allowed for performance but, promptly after being notified of
the lack of conformity, offers to cure it with a reasonable time and at
the debtor’s own expense, the creditor may not pursue any remedy
for non-performance, other that withholding performance, before
allowing the debtor a reasonable period in which to attempt to cure
the non-conformity.

(3) Paragraph (2) is subject to the provisions of the following Article.

111.—3:203: When creditor need not allow debtor an opportunity to cure

The creditor need not, under paragraph (2) of the preceding Article,

allow the debtor a period in which to attempt cure if:

(a) failure to perform a contractual obligation within the time allowed
for performance amounts to a fundamental non-performance;

(b) the creditor has reason to believe that the debtor’s performance was
made with knowledge of the non-conformity and was not in
accordance with good faith and fair dealing;

(c) the creditor has reason to believe that the debtor will be unable to
effect the cure within a reasonable time and without significant
inconvenience to the creditor or other prejudice to the creditor’s
legitimate interests; or

(d) cure would be inappropriate in the circumstances

111.—3:204: Consequences of allowing debtor opportunity to cure

(1) During the period allowed for cure the creditor may withhold
performance of the creditor’s reciprocal obligations, but may not
resort to any other remedy.

(2) If the debtor fails to effect cure within the time allowed, the creditor
may resort to any available remedy.

(3) Notwithstanding cure, the creditor retains the right to damages for
any loss caused by the debtor’s initial or subsequent non-
performance or by the process of effecting cure.

These DCFR provisions concerning the debtor’s right to cure are
gathered in Section 2, under the heading: “cure by debtor of non-
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conforming performance”. This section is located in the third Book,
dealing with obligations and corresponding rights, and elaborated in
Chapter 3, which regards remedies for non-performance. These
systematic remarks clearly evidence that, in contrast with the prior
PECL, Article 48 CISG, and §2-508 UCC, this right is given to a

debtor. Therefore, the debtor of any kind of obligation—not

confined to contractual ones—has an opportunity to cure™®.

Nevertheless, the DCFR also lays down default rules for specific types
of contracts. Conspicuously, Articles V. A.—4:201 and 4:202,
concerning the contract of sales of consumer goods, include
modifications of the generally available remedies for non-conformities to
adjust particular aspects to the nature of the parties involved'%,

Furthermore, as to lease of goods contracts, Articles 1V. B.—4:101 to
4:104 vary the general remedies in some ways. For instance, and
particularly regarding the debtor’s right to cure, Article IV. B.—4:102(2)
states that the lessee has a remedy to reduce the rent for a period of time,
even within which the lessor is able to cure according to art. 111.—3:201
to 3:204. Therefore, an additional remedy for the creditor is expressly
made compatible with the debtor’s right to cure'®.

IV. B.—4:102: Rent reduction

[...]

(2) The rent may be reduced even for periods in which the lessor retains
the right to perform or cure according to I11.—3:103 (Notice fixing
additional time for performance), 111.—3:202 (Cure by debtor: general
rules) paragraph (2) and 111.—3:204 (Consequences of allowing debtor
opportunity to cure)).

[...]

Although more detailed, Art. 11l.— 3:102 and ff. DCFR are clearly
modelled on the UNIDROIT Principles and the former PECL. First, a
non-performance of an obligation is stated to amount to any failure
to perform the obligation, which entails that the DCFR embraces

191 Dannemann/ Vogenauer/ MACQUEEN/ DAUNER-LIEB/ TETTINGER (2013), p.
634; and TOMAS MARTINEZ (2012), p. 593.

As was already discussed under Article 8:104 PECL, no substantial
differentiation should be perceived regarding the notion of “non-performance”
under PECL and DCFR with regards to the equally broad notion of “any failure to
perform” outlined by Articles 45 and 48(1) CISG.

192 vvaquer/ Bosch/ SANCHEZ (2012), Tomo Il, p. 902; and TOMAS MARTINEZ
(2012), p. 592.

193 \vaquer/ Bosch/ SANCHEZ (2012), Tomo Il, p. 1051.
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the unitary concept of breach-of-contract early coined by the
CISG'*, Particularly, as to the debtor’s right to cure, Article III.—
3:201 turns to the concept of non-conforming tender of
performance® which includes any kind of deviation from the
contractual plan*®®.

Notwithstanding the homogeneous treatment of breach of contract,
it is remarkable that the DCFR turns, under its Article 111.— 3:503, to
a Nachfrist-mechanism for avoidance of contract in particular cases.
Namely, these cases are those where delay in performance is not
initially fundamental'®’. This alternative mechanism is, of course,
modelled upon Articles 47(1) and 49(1)(b) CISG, 88323 BGB,
Article 7.1.5 UNIDROIT Principles, and Article 8:106 PECL.

I11.—3:503: Termination after notice fixing additional time for
performance

(1) A creditor may terminate in a case of delay in performance of a
contractual obligation which is not in itself fundamental if the creditor
gives a notice fixing an additional period of time of reasonable length for
performance and the debtor does not perform within that period.

(2) If the period fixed is unreasonably short, the creditor may terminate
only after a reasonable period from the time of the notice.

Article 111.— 3:202 DCFR expressly differentiates, in its paragraphs
(1) and (2), between two different rights to cure, also separated
under Articles 34, 37 and 48 CISG, §2-508(1)(2) UCC and Article
8:104 PECL, though not Article 7.1.4 UNIDROIT principles. Namely,
these are those cases where cure is carried out before the
performance date, and those where cure is done afterwards.

For the latter group of cases, Article Il1l.— 3:202 DCFR imposes a
duty to the debtor to promptly offer cure to the creditor. This
provision also establishes the effects of cure on the availability of
remedies to the creditor other than withholding performance®,

194\/oN BAR/ CLIVE (2009), p. 672.

1% See also Avrticle 111.—3:202(2) in fine.

1% \/oN BAR/ CLIVE (2009), p. 813 stresses the importance of practices, usages
and default rules in shaping the content of the contractual obligations.

197 \/oN BAR/ CLIVE (2009), pp. 812-813.

1% TomAs MARTINEZ (2012), p. 594 according to whom it amounts to an
extrajudicial exercise of the exception non rite adimpleti contractus.
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which are afterwards reinforced by Article I1l.— 3:204 DCFR—
particularly as to the compatibility of a claim for non-curable
damages. This is clearly in line with Article 48(1) in fine CISG.

Modelled on Article 7.1.4 UNIDROIT Principles, Article Il1l.—
3:202(3) announces that Article 111.— 3:203 seeks to strike a balance
between the apparently generous debtor’s right to subsequently cure
laid down under Article 111.— 3:202(2), which is independent of the
notion of fundamental non-performance, and a proper guarantee of
the creditor’s legitimate interests after the breach of contract'®®. In
so doing, Article 111.— 3:203 encapsulates some grounds for refusal
of the debtor’s offer of cure®®.

However, also following the UNIDROIT Principles and PECL none
of the provisions—with the exception of those grounds for
creditor’s refusal under Article 3:203(a-d)—governing the debtor’s
right to cure under the DCFR normatively subject it to any of the
creditor’s remedies, and particularly not to termination of contract
(Article 111.—3:502), unlike the CISG, which does so in the opening
sentence of its Article 48(1)—“subject to”*".

I11.—3:502: Termination for fundamental non-performance

(1) A creditor may terminate if the debtor’s non-performance of a

contractual obligation is fundamental.

(2) A non-performance of a contractual obligation is fundamental if:
(a) It substantially deprives the creditor of what the creditor was
entitled to expect under the contract, as applied to the whole or
relevant part of the performance, unless at the time of conclusion of
the contract the debtor did not foresee and could not reasonably be
expected to have foreseen that result; or
(b) It is intentional or reckless and gives the creditor reason to
believe that the debtor’s future performance cannot be relied on.

Hence, it is once again important to consider the interplay between
the notion of fundamental non-performance, the right to cure by the
debtor, and the available remedies to the aggrieved creditor®.

199'\/oN BAR/ CLIVE (2009), p. 817; and KRUISINGA (2011), p. 919.

200 \/oN BAR/ CLIVE (2009), p. 820, footnote 7.

201 TomAs MARTINEZ (2012), p. 602.

202 \/ON BAR/ CLIVE/ SCHULTE-NOLKE (2009), outline edition, p. 78, principle 27.
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A priori, under the DCFR, the debtor is not only entitled to
subsequently cure non-fundamental breaches, but also fundamental
ones that are still factually curable, provided that it promptly
notifies the creditor and the resulting time lag in curing would not
end up amounting to a fundamental non-performance®. The notion
of fundamental non-performance is, thus, constructed without
taking into account the curability of the breach by the debtor.

On the flip side, wherever a certain non-performance meets the
definition of a fundamental one—despite the fact that this breach
may be, in fact, still curable—the creditor may easily and rightfully
raise a refusal of the offered cure according to Article 111.— 3:203(a-
d). Consequently, the creditor can eschew the debtor’s cure. If,
however, the creditor does not refuse cure, then the debtor will be
entitled to cure a fundamental non-performance as is the case under
Article 48(2-4) CISG.

c) Global influence over the Modernization of Sales Laws

The above depicted cure regime for breach of contract, by
sequencing the remedies and aimed at upholding the principle
Favour Contractus by adopting a debtor’s—i.e. seller’s—right to
cure non-conforming tenders of performance, was early followed by
national laws.

The salient examples in this regard are the Scandinavian sale of
goods acts (Sweden: KopL, Finland: KL and Norway: Kijl).
Although the old Scandinavian law of sales already acknowledged

the seller’s right to cure, the new acts were modelled on the
CISG?® 2% Consequently, §36 reads:

203 The creditor is not obliged to accept an offer of cure by the debtor, according
to Article 111.—3:202(2), and thus it is allowed to resort to other remedies, when
the delay in curing would amount to a fundamental non-performance. This further
reinforces the proffered interpretation that a reasonable delay for subsequent cure
finishes when the time lag would amount to a fundamental breach.

204 Gerhard RING/ Line OLSEN-RING (2001), Kaufrechte in Skandinavien, p. 88,
Para 246 and p. 179 (synoptic presentation).

205 Between 1987 and 1990, Sweden, Finland, and Norway enacted new sales
legislations in order to adapt their national sales laws to the uniform international
law recently reached in Vienna. In contrast, Denmark refrained from modifying
Danish law and retained its old sales act from 1906, which did not establish a
general seller’s right to cure after delivery date but whose §49 provided a
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§36 Swedish Koplagen (K6pL)?®

(1) Notwithstanding that the buyer has not demanded rectification, the seller
shall be entitled, at his own expense, to rectify the defect or deliver substitute
goods, provided this can be done without causing material inconvenience to
the buyer and without causing material inconvenience to the buyer and
without jeopardizing the recovery by the buyer from the seller of the buyer’s
costs.

§36 Finnish Koplagen (KL)*

(1) Even if the buyer does not require the seller to remedy the defect or to
deliver substitute goods, the seller may, at his own expense, remedy the
defect or deliver substitute goods if this can be done without substantial
inconvenience to the buyer or uncertainty of reimbursement by the seller of
any expenses advanced by the buyer.

§36 Norwegian Kjopsloven (Kjl)?®

(1) Whether or not required by the buyer, the seller may at his own expense
rectify the lack of conformity or deliver substitute goods, when he can do so
without major inconvenience to the buyer and without prejudice to the
buyer's ability to recover his expenses from the seller.

However, striking differences in comparison with the Convention’s
provisions must be stressed; in particular, regarding the seller’s
right to cure after the date for delivery. Firstly, whereas Article
48(1) applies to any failure to perform, the seller’s rights to cure
under the 8836(1) excerpted above are apparently confined to only
one type of breach of contract. Namely, under 8836(1) the
breaching seller can cure, by repair or replacement, only tenders of
goods not conforming to the contract.

Secondly, 8§8836(2) KopL and KL and 836(3) K]l restrict application
of the seller’s rights to cure. The breaching seller loses its
opportunity to subsequently cure by repair or by delivery of

breaching seller with a right to cure up until that date, see Gerhard RING/ Line
OLSEN-RING (2001), Kaufrechte in Skandinavien, p. 191; SIVESAND (2006),
Buyer’s Remedies, p. 107; and LANDO/ BEALE, Parts | and 11, p. 369.

206 English translation available in Swedish Commercial Legislation, published by
Norstedts Juridik, 2011.

207 English translation available at:
http://www.finlex.fi/en/laki/kaannokset/1987/en19870355.pdf.

208 English translation available at:
http://app.uio.no/ub/ujur/oversatte-lover/data/lov-19880513-027-eng.pdf.
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substitute goods wherever the aggrieved buyer has non-conforming
goods remedied by its own efforts when the circumstances dictate
that it would have been unreasonable to require it to wait for a
seller’s cure.

§36 Swedish Koplagen (KépL)

(2) The seller may not allege that he has not been afforded the opportunity to
rectify the defect or deliver substitute goods if the buyer has rectified the
defect and, taking into account all of the circumstances, the buyer could not
reasonably be required to await rectification or substitution by the seller.

§36(1) Finnish Koplagen (KL)

(2) The seller may not rely on the buyer's failure to give the seller an
opportunity to remedy the defect or to deliver substitute goods in accordance
with paragraph (1) if the buyer has had the defect remedied under
circumstances in which it would not have been reasonable to require that he
had waited for remedy by the seller.

§36 Norwegian Kjopsloven (Kjl)?®

(3) The seller may not claim that he did not have an opportunity to rectify or
deliver substitute goods, if the buyer has arranged to have the lack of
conformity rectified and it would under the circumstances be unreasonable to
require him to wait for the seller's rectification or delivery of substitute
goods.

The influence of the CISG’s cure regime over national sales of
goods acts stretches from this very first acknowledgement to the
most recent one: the sixth book of the Catalan Civil code?™°. This

299 English translation available at:
http://app.uio.no/ub/ujur/oversatte-lover/data/lov-19880513-027-eng.pdf.

29 1n petween, there are other remarkable instances. Following the German
Schuldrechtsreform above discussed, the Nachfrist-mechanism set in Article 383
Greek Civil Code is noticeable, see VON BAR/ CLIVE (2009), p. 815, footnote 8;
and AGALLOPOULOU (2005), pp. 284-285. In the Netherlands, a modernization of
the Burgerlijk Wetboek was adopted—within which the debtor’s offer of
subsequent performance under its Article 6:86 is particularly relevant. In Eastern
Europe, some successor States of the former Soviet Union partially adopted the
CISG as domestic commercial law. Similarly, 8107 Estonian law of obligations
act incorporated a right to cure. In Asia, the new Chinese, Japanese and South
Korean contract laws are modelled after the CISG. For further references see
Vogenauer/ HUBER (2015), pp. 918-919, Paras 1, 5-6 referring to “[a]n
international trend [...]”; Schlechtriem/ Schwenzer/ SCHWENZER (2016),
Introduction, p. 10; Vogenauer/ SCHELHAAS (2015), p. 845, Para 2, footnote 82;
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new law, without altering the general part of contract law regulated

under the Spanish Civil code, intends to draw up a modernized law

of sales®*!,

It must be mentioned, however, that Spanish contract law—civil and
commercial—is also profoundly and thoroughly reviewed. As a result,
different drafting commissions and working groups have drawn up
several projects of modernization over the last ten years, heavily
influenced by the CISG and following European texts.

Among them, the Proposal for the modernization of the Civil code as to
obligations and contracts®? in 2009, included a Nachfrist-mechanism
under Article 1200(1). Also, the proposal for a Commercial code in
2013 laid down, under Article 417-2(1), a promisor’s right to cure
after the date for performance; and, under Article 417(2) a Nachfrist-
technique applicable to all kind of failures to perform. It is also
remarkable that, in May 2016, the proposal for a new fifth and sixth
books of the Civil Code? included a Nachfrist-mechanism clearly
modeled on the former Art. 1200 of the Proposal for the modernization
of the Civil code.

In addition, Spanish case law turns to this international trend to build up
a cure regime on the basis of certain mechanisms—namely, debtor’s or
seller’s rights to cure or Nachfristsetzungen—for the interpretation of the
old Article 1124 Spanish Civil Code. This provision lays down the right
to terminate the contract and whose paragraph (3) allows the court to set
an additional period of time for performance before the termination of
the contract is granted®®. Furthermore, it must be stressed that the

and DiMatteo/ Janssen/ MAGNUS/ Schulze (2016), p. 495, Para 93 for Chinese
contract law.

21 gpecial attention is brought to the Catalan and Spanish contract laws on
account of the author’s background.

212 Available at: www.mjusticia.gob.es/cs/Satellite/1292338914438.

23 Available at:
http://nuevocodigomercantil.es/pdf/Propuesta_codigo_mercantil.pdf.

24 Available at:

http://www.derechocivil.net/esp/pdf/Propuesta%20L ibros%20may%202016.pdf
2151n this regard see the salient decision of Spanish Supreme Court, 1% Chamber,
26 May 2016; no. 348/2016 JUR 2016\121855 that resorts to the good faith
principle in order to interpret the notion of essential breach—triggered by non-
delivery at the contractual date—where parties had not agreed upon the essence
of timely performance. The decision mentions—but does not apply—Articles 25,
47(1) and 49(1)(b) CISG. See also CARRASCO (2016), pp. 111-112; DiMatteo/
Janssen/ MAGNUS/ Schulze (2016), pp. 491, 493, Paras 77, 85: “[d]oes not
contain a provision on cure. But since the court has discretion to grant a further
period for performance during which the debtor can perform this offers a
possibility of cure”.
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existing Article 1504 Spanish Civil Code allows a buyer of real estate to

belatedly pay in order to eschew avoidance of the contract®.

In so doing, Article 621-39(1)(2) of the Sixth Book lays down two
seller’s rights to cure—before and after performance date,
respectively—whose core rationale looks very much like those
under Articles 37 and 48(1) CISG, but whose wording and
dynamics more closely resemble to Article 7.1.4 UNIDROIT
Principles, Articles 8:104 PECL, as well as I11.— 3:201 to 111.-3:204
DCFR.

Basically, the notion of fundamental breach is independent of
curability, and the application of the seller’s right to cure finds its
limit wherever the buyer rightfully raises grounds for refusal, or the
contract has been lawfully terminated.

Nevertheless, a critical difference from Article 48 CISG, Article
7.1.4 UNIDROIT Prinicples and the rules under both scholarly works
on the harmonization of the contract law in Europe (PECL and
DCFR), is that under Article 621-39 Sixth Book, the seller’s right to
cure is confined to deliveries of non-conforming goods. Therefore,
this seller’s right does not apply to any kind of failure to perform—

i.e. non-performance or non-conforming tender of performance®:

Article 621-39. Cure by the seller

1. The seller may cure the lack of conformity in the goods if he can do so
before the performance date.

2. After the performance date, and after having received the notification
of non-conformity, the seller may cure it within a reasonable time if it
immediately offers to do so. The buyer may reject such offer if:

a) The correction cannot be carried out without delay or inconvenience
to the buyer.

b) The buyer has reasonable grounds to believe that the seller will not
perform or will not properly perform. Or,

In the literature, see also NAVAS (2004), pp. 270-271 noting that Spanish courts
generally grant an additional period of time for performance before declaring a
contract terminated, where breached obligations were ancillary—i.e. derived from
principal reciprocal ones—or in cases of partial or defective performance.

216 CARRASCO (2010), pp. 1125, 1134-1136 and (2016), p. 110.

217 Act 3/2017, 15" February 2017, Diari Oficial de la Generalitat de Catalunya,
num. 7314, 22" February 2017. English translation done by myself from the text
available at: http://portaldogc.gencat.cat/utilSEADOP/PDF/7314/1591282.pdf.
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c) Delay amount to an essential breach.

3. Pending cure, the buyer may suspend performance of its obligations
but may not resort to any right which is inconsistent with the cure by the
seller which is feasible within a reasonable time.

4. The seller must pay for the expenses of cure and eventually must
compensate those damages caused by delay and any others that cure
might have caused or could not have avoided, including costs of
materials, labor and transportation.

Also, it must be remarked that Article 621-41(3) Sixth Book
turns—cross-referencing  Article 621-13(3)—to a Nachfrist-
technique for termination of the contract on account of non-
delivery. Therefore, it can be conclusively said that Article 621-41
is strictly modelled on the mechanism laid down between Articles
47(1) and 49(1)(a)(b) CISG.

Art. 621-13(3). Time for delivery

If the seller does not deliver the goods in due time, the buyer shall require
it to deliver within an additional period of time adequate to circumstances,
unless the seller has declared that it will not deliver the goods or, the time
for delivery is of the essence.

Article 621-41. Contract termination

3. Non-essential delay in performance allows to terminate the contract if
the buyer or the seller do not perform within the fixed additional time for
performance that has been notified and that is adequate to circumstances.

Notably, the international trend of setting a cure regime to reinforce
the principle Favor Contractus, early enshrined by the CISG on the
basis of the seller’s rights to cure and following the Nachfrist-
mechanism and the fundamental breach doctrine, has not only been
followed by national laws but also by other pieces of legislation at
supranational levels:

i.  In Africa, the Organisation pour I’Harmonisation en Afrique
du Droit des Affaires (OHADA) has based its steady work
harmonizing private law on the path of the CISG.

For instance, the eighth book, which is on commercial sales,
incorporated at the Acte uniforme révisé portant sur le droit
commercial general, and enacted on 15th December 2010, is
basically derived from the rules of the Convention on sales
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of goods?*®,

reads:

In this regard, Article 283, first paragraph,

Article 283

Si I'acheteur invoque dans les délais fixés aux articles 258 et 259
du présent Acte uniforme un défaut de conformité des
marchandises livrées, le vendeur a la faculté d'imposer, a ses frais
exclusifs et sans délai, a l'acheteur le remplacement des
marchandises défectueuses par des marchandises conformes.

[..]

ii.  In Europe, the proposal for a Common European Sales Law
(CESL)?*® and the proposals for two Directives on the
European Digital Single Market®*® are the most conspicuous
examples?. Whereas the former builds, under Article 109
CESL, a cure regime for breach of contract on the basis of a
seller’s right to cure modelled on Article 7.1.4 UNIDROIT
Principles; the latter closely follows Article 3 Directive
1999/44/EC**. In so doing, the proposals for directives
articulate, in case of non-conformity of the supplied digital

218 Available at: http://www.ohada.com/actes-uniformes/940/1054/livre-8-vente-
commerciale.html.

2% The CESL was prepared by the EU Commission and published early on 11"
October 2011 COM(2011) 635 Final. This first version was later modified, on
26™ February 2014, by the legislative resolution of the European Parliament on
the proposal for a regulation of the European Parliament and of the Council on a
Common European Sales Law, see MAGNUS (2012), CISG vs CESL, p. 97; and
classification of remedies DiMatteo/ Janssen/ MAGNuUs/ Schulze (2016), pp. 481-
482, Para 46.

20 Directive on certain aspects concerning contracts for the supply of digital
content COM(2015) 634, 9 December 2015; and Directive on certain aspects
concerning the contract for the online and other distance sales of goods
COM(2015) 635, 9 December 2015. They are comprised under the so-called
European Digital Single Market Strategy: www.ec.europa.eu/priorities/digital-
single-market_en. It is submitted that both directives were drafted taking into
account the experience acquired from the EU directives on consumer contracts
and from the failed CESL, see Explanatory Memmorandum, Para 1; and CAMARA
(2016), p. 8.

221 However, since they will never see the light of the day, these proposals are
only briefly commented on in this dissertation. Notably, the CESL was cancelled
in February 2015.

222 CAMARA (2016), p. 41.
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content or goods, a hierarchical remedial system that gives

preference to specific-performance oriented remedies®®.

A final comment is required concerning the seller’s right
under the CESL, whose availability, as a matter of principle,
depends upon whether the transaction at issue is business-to-
business (B2B) or business-to- consumer (B2C), which are
both governed by this so-called “optional instrument”.

Besides specific cure of related services—under Article
155(2) CESL—and cure of customized goods or digital
content—under Article106(3)(a)—Article 106 CESL adjusts
the remedial system for breach of contract to the kind of
parties involved, assumedly on grounds of the unbalanced
position of the parties. Accordingly, as a general rule, the
seller’s right to cure has preference over other remedies for
breach only in B2B sales, whereas an aggrieved consumer is
not normatively held to a specific trader on account of post-

breach seller’s rights to cure®?,

1.2 Historical Approach: Origin and Forerunners of
Article 48 CISG

1.2.1 Origin of the Seller’s Right to Cure and First
Appearance in Early UNIDROIT Drafts on International
Sales Law

It is submitted that the concept of seller’s cure was not, prior to
formalisation, neglected by business. Sales contracts ordinarily
provided the seller with a subsequent opportunity to perform and to
ultimately fix the breach. Thus, cure constitutes a mechanism
arising out of contract practice private parties engaged in

223 See Article 9 Directive on online sales and Article 12 Directive digital content.
In particular, the latter directive, under Article 5, provides the consumer with an
immediate right to terminate the contract wherever the seller does not supply, see
CAMARA (2016), pp. 40, 65.

224 \Jaquer/ Bosch/ SANCHEZ (2012), p. 497; WAGNER (2012), p. 4, 13; Schulze/
ZoLL (2012), Commentary, p. 497, Paras 3-4; and Claeys/ FELTKAMP/
VANBOSSELE (2013), p. 224.
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commercial transactions commonly resorted to in order to pre-

emptively resolve potential disputes®®.

One can easily come up with an intuitive economic—or rather
behavioural—explanation for the birth of that mechanism in commercial
contracting and practice. In a commercial trade setting parties are, more
often than not, players in repeated games. In this context, parties are
moved to act by the incentive of future potential deals with their counter-
parties. Therefore, the seller’s right to cure mechanism, which allows the
seller to perform under agreed terms—preserving the contract alike—as
well as to give satisfaction to buyer’s contractual interests, perfectly fits

the setting. It allows parties to secure further rounds of mutually

beneficial agreements®?°.

Although market agents were widely familiar with seller’s cure, and
some isolated judicial decisions also ruled in this direction—mainly
by deriving such a mechanism from general principles of law such
as good faith?’—this entitlement was continuously disregarded by
sales law. Nevertheless, this tendency began to change in
Scandinavian countries, whose law of sales of goods early regulated
the seller’s right to cure?®,

Additionally, in the United States over the 1940s, the first architect
of the US Uniform Commercial Code—Karl Llewellyn—turned to
commercial practice for drafting uniform rules on sales of goods. It
is submitted that Llewellyn’s initial preparatory works on drafts and
reports for the Uniform Sales Act—finished in September 1941—
had the purpose of renewing the old customary commercial order
and bringing back the Law of the Merchant?*°.

225 SCHWENZER (2005), p. 442; WAGNER (2012), p. 2; DAVIES/ SNYDER (2014),
p. 363; PALumMBO (2015), p. 127; and SCHWENZER/ FOUNTOULAKIS/ DIMSEY
(2012), International Sales Law, Art. 48, p. 387. Cf. BRIDGE (2011), FS
Schwenzer, p. 235.

226 See an excellent explanation in COOTER/ ULEN (2016) pp. 299-301; and
MICELI (2009), pp. 154-158.

22T RABEL (1958), Das Recht des Warenkaufs, vol. Il, p. 